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UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 
SOUTHERN DIVISION 


UNITED STATES OF AMERICA, 

civ. i9- _ 

Plaintiff, 


V. 

COMPLAINT 

BIRD INDUSTRIES, INC, LAURA J. 
BIRD, and KLC FINANCIAL., INC., 


Defendants. 



The United States of America, by and through its undersigned attorneys, 
United States Attorney Ronald A. Parsons and Assistant United States Attorney 
Cheryl Schrempp DuPris, and on behalf of the United States Department of the 
Interior (DOI), Office of Indian Energy and Economic Development (IEED), 
Division of Capital Investment (DCI), hereby states and alleges as follows: 

JURISDICTION & VENUE 

1. This Court has jurisdiction under 28 U.S.C. § 1345 because the 
United States is the Plaintiff. 

2. Defendant, Bird Industries, Inc., registered as a business 
corporation in South Dakota since 2003, maintains its principal office at 504 W. 
8 th Street S, P.O. Box 429, Brookings, South Dakota, 57006. Its registered 
agent is: Registered Agents Inc., 25 1 st Ave S.W., Ste A, Watertown, South 


Dakota, 57201-3507. 
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3. Laura Janeen Bird, Guarantor and President of Bird Industries, Inc., 
resides, or was at the time of the conduct at issue, at 504 W. 8 th St. S, Brookings, 
South Dakota, 57006. 

CLAIM FOR FORECLOSURE OF SECURITY INTEREST 


4, The chattel property secured that is the subject of this foreclosure 
action is located in Brookings County, South Dakota, and elsewhere unknown 
to Plaintiff. 

5. On or about the dates indicated below, Bird Industries, Inc., and 
Laura Bird, Guarantor, (Borrowers), for value received, made, executed, and 
delivered to the Native American Bank, N.A. (Bank), Denver Branch, a 
promissory note, commercial guaranty, and business loan agreement described 
as follows: 


EXHIBIT 

PRINICIPAL 
OF ORIGINAL 
NOTE 

DATE OF ORIGINAL 
NOTE 

RATE OF INTEREST 

1 

$680,000.00 

05/06/2016 

Variable 

2 

$680,000.00 

05/06/2016 

Variable 

3 

$680,000.00 

05/06/2016 

Variable 


A true and correct copy of said promissory note, guaranty, and business loan 
agreement are attached hereto as Exhibits 1,2, and 3. 

6. The Bank’s loan was guaranteed by the DOI’s Loan Guarantee, 
Insurance and Interest Subsidy Program, 25, U.S.C. §§ 1481 etseq., 1511 etseq, 
and 25 C.F.R. Part 103. The Bank advanced the full $680,000.00 to Borrowers. 
After Borrowers defaulted, the Bank submitted a claim of loss, the DOI paid the 
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claim, and the Bank assigned the loan to the DOI. A true and correct copy of 
the Assignment of Loan Documents and Related Rights is attached as Exhibit 4. 

7. A Certificate of Indebtedness, attached as Exhibit 5, states that the 

following amounts are currently due and owing upon the note: 

Principal: $594,111.40 

Accrued Interest as of September 6, 2018: $53,287.60 

Total Amount Due: $647,399.00 

8. As security for the notes, Borrowers made, executed, and delivered 

\ 

to Bank a security agreement and agreement to provide insurance, describing 
the collateral for the loan as follows: 


EXHIBIT 

NUMBER 

DATE OF 
SECURITY 
AGREEMENT 

PERSON 

PLEDGING 

COLLATERAL 

GENERAL DESCRIPTION OF 
COLLATERAL PLEDGED 

6 

05/06/2016 

Bird Indus; 
Laura Bird 

• 2002 Kenworth Construct T800 

Truck (VIN 

1XKDDB9X02R899365) 

• 2003 Kenworth Construct T800 

Truck (VIN 

1XKDDB9X53R388607) 

• 2003 Kenworth Construct T800 
Truck 

(VIN 3WKDDB9X93F384546) 

• 2007 Peterbilt Conventional 

378 Truck (VIN 

1XPFDB9X97N742323) 

• 2006 Kenworth Construct 

W900 Truck (VIN 

1XKWDB9X86R115237) 

• 2007 Peterbilt Conventional 

378 Truck (VIN 

1XPFDB9X77N742322) 

• 2003 Peterbilt Conventional 

379 Truck 

(VIN 1XPSD49X23D597164) 

• 1993 Peterbilt Conventional 

379 Truck (VIN 

1XP5DB9X1PD331810) 
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EXHIBIT 

NUMBER 

DATE OF 
SECURITY 
AGREEMENT 

PERSON 

PLEDGING 

COLLATERAL 

GENERAL DESCRIPTION OF 
COLLATERAL PLEDGED 




• 1982 Standard Trailer (VIN 

1S9T74221C0017016) 

• 2011 Menard Vacuum Trailer 
(VIN 1M9TS4023BD815324) 

• 2011 Hercules Trailer (VIN 

3M9H5TA23BG009129) 

• 2011 Dragon Trailer (VIN 

1UNST4227BL086784) 

• 2014 Galyean 180BB1 Vacuum 

Tank Trailer (VIN 

1G9 VT5037EH015033) 

• 2014 Galyean 180BBI Vacuum 

Tank Trailer (VIN 

1G9VT5033EH015031) 

• 2014 Galyean 180BBI Vacuum 

Tank Trailer (VIN 

1G9VT5035EH015032) 

• 2001 International 92001 

Truck (VIN 

2HSCEAERX1C003632) 

• 1996 Mack 600 CH600 

1M2AA13Y1TW061217 

• 2000 Freightliner Conventional 
FLD120 Truck 

(VIN 1FUPCDYB8YPB09100) 

• 1994 Herr Trailer 

(VIN 1L7HSFS150N101194) 

• 2008 DCT Trailer 

(VIN 4GBF1624681018084) 

• 2004 Ford F250 Super Duty 

Pickup Truck (VIN 

1FTNW21P64ED72768) 

• 2004 Ford F150 4 Door Ext 

Cab Truck (VIN 

1FTPX14504NA04757 


Borrowers also agreed to further encumber all inventory, equipment, accounts, 
chattel paper, investment property, money, rights to payment and performance, 
general intangibles, all oil, gas, fixtures, increases, tools, parts, supplies and 
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commingled goods, all additions, replacements and substitutions, all records, 
data and software, whether existing or hereafter arising, and all products and 
proceeds, including insurance payments, related to the foregoing. A true and 
correct copy of the security agreement and agreement to provide insurance are 
attached as Exhibit 6. 

9. The security interests noted above were perfected by filing the 
required UCC Financing Statement with the South Dakota Secretary of State on 
May 16, 2016, at Document number 20161331152346. A true and correct copy 
of the UCC filing is attached as Exhibit 7. 

10. Plaintiff is now the owner and holder of the note, guaranty, and 
security agreement. 

11. The note provides that failure to pay when due any debt evidenced 
by the note or perform any covenant of agreement shall constitute default. 
Exhibit 1, page 1. Upon default, Plaintiff may declare all or any part of 
Borrower’s indebtedness immediately due and payable, among other rights. 
Exhibit 1, page 2. 

12. The guaranty provides that Guarantor absolutely and 
unconditionally guarantees full and punctual payment and satisfaction of the 
indebtedness and performance of all obligations under the note even when 
Plaintiff has not exhausted its remedies against anyone else or against any 
collateral securing the indebtedness. Exhibit 2, page 1. 

13. The security agreement provides, in part, that default occurs if 
Borrowers fail to make any payment when due, or fail to comply with or to 
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perform any term, obligation or condition contained in the security agreement or 
any other agreement between the parties. Exhibit 6, page 4. Upon default, 
Plaintiff may accelerate the indebtedness, declare the unpaid balance on the 
note, and any indebtedness secured by the security agreement, immediately due 
and payable and exercise any sale or other rights accorded by law, among other 
rights. Id. 

14. Borrowers are in default of the terms of the note, guaranty, and 
security agreement because they failed to make timely payments of principal and 
interest when due. Because of Borrowers’ default, Plaintiff accelerated the notes, 
declared all of the debt evidenced thereby immediately due and payable, and is 
entitled to judicially enforce Plaintiffs security interests and have all chattels 
sold in the manner prescribed by law with the proceeds applied to the amounts 
due. 

15. Plaintiff notified Borrowers that the debt had been accelerated. A 
true and correct copy of the acceleration notices are attached as Exhibit 8. All 
attempts at remediation failed. 

16. No other action at law or proceeding in equity or otherwise has been 
commenced or is now pending for foreclosure or judgment upon these notes. 

17. Plaintiff is entitled to all proper costs incurred, or to be incurred by 
Plaintiff, from the time this Complaint is filed to the conclusion of this action. 

18. The notes and security agreement provide that the Plaintiff may 
expend money for the collection of the note or to preserve or protect any security 
for the loan, and at the option of Plaintiff, those amounts shall become part of 
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the principal amount of the debt and shall bear interest at the rate provided in 
the notes. Exhibits 1, 2, 8s 6. These amounts are immediately due and payable 
by the Borrower to Plaintiff without demand. 

19. The fair and reasonable value of the chattel security is less than the 
debt, including all costs and advances, owed by the Borrower. 

20. Upon information and belief, the majority of the secured property 
(including replacements, substitutions, additions, and accessions thereto) is in 
the possession of Laura Bird. 

21. The following Defendant may claim some lien or interest in some of 
the chattel property which is subject to this action: 


LIENHOLDER / 
INTEREST HOLDER 

TYPE OF LIEN / 
PROPERTY 

UCC FILING 
DATE 

INFERIOR 

or 

SUPERIOR 

KLC FINANCIAL, INC. 
3514 COUNTY ROAD 

101 

MINNETONKA MN 

All equipment listed on 
lease 2973A, including 
three 2014 Galyean 
Vacuum Tanks VINS: 

1G9VT5033EH015031 
1G9VT5035EH015032 
1G9VT5037EH015033 
Attachments and 
upgrades 

07/25/2014 

Superior 


REQUEST FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that the Court enter 
judgment in its favor as follows: 

1. Judgment be entered against Borrowers in the amount of 
$647,399.00, jointly and severally, as of September 6, 2018, together with any 
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additional sums advanced, costs or expenses expended herein, and interest 

\ 

accruing thereon. 

2. A Decree of Sale be entered directing the United States Marshal or 
his deputy to sell the chattel property as provided by law, without the right of 
redemption, and to apply the proceeds as follows: (a) to the costs and expenses 
of sale; (b) to the payment of the costs and disbursements taxed in the action in 
which the sale is made; (c) to payment on the debt adjudged by the Court to be 
due; (d) to pay the surplus, if any, into court for the use of the Borrower or the 
person entitled thereto, subject to the order of the Court. 

3. The security interest of the Plaintiff in the above described chattel 
property be foreclosed and that the Borrower be adjudged to have no further 
right, title, or interest in said chattel property. 

4. The Borrower or those individuals in possession of Borrower’s chattel 
be directed to peacefully assemble and deliver to the United States Marshal the 
herein described chattel property. 

5. The United States Marshal be directed to take possession of said 
chattel property and, after advertising for sale according to law, to sell the chattel 
property in the manner provided for by law, and to apply the proceeds to the 
costs and expenses of sale, Plaintiffs costs and expenses of this action, and the 
indebtedness due to Plaintiff. 

6. The Court determine the lien priority of the parties and interests of the 
parties and order the Marshal to distribute the proceeds accordingly. 


8 
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7. All Defendants, together with each and every person or entity claiming 
under them or claiming any lien or encumbrance of any kind or character upon 
or against said chattel property subsequent in time or in priority, or both, to the 
liens of the Plaintiffs security agreements, and all persons claiming to acquire 
any right, title, or interest in and to said chattel property or any part thereof 
subsequent to the filing of said security agreements be barred and foreclosed of 
and from all rights, title, or interest in and to said property. 

8. Plaintiff be awarded or otherwise reimbursed for the costs and 
disbursements of this action. 

9. To the extent the net proceeds from the sale of the collateral are less 
than the amount of the debt owed to Plaintiff, Plaintiff requests a deficiency 
judgment against the Borrowers, jointly and severally, for any sums which 
remain unsatisfied after the sale of the collateral. 

10. Any other relief the Court deems to be just and equitable. 


Dated this ~ day of April, 2019. 


RONALD A. PARSONS, JR. 
United States Attorney 


( . _ 

Assistant United States Attorney 



P.O. Box 7240 
Pierre, SD 57501 
(605) 945-4553 
Fax: 605.223.8305 
Chervl.Dupris@usdoj.gov 


9 
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PROMISSORY NOTE 



References in the boxes above are for Lender’s use only and do not Omit the applicability of this document to any particular loan or item 
Any item above containing ***** has been omitted due to text length limitations._ 


Borrower: bird industries, inc. 

PO BOX 487 
Brookings, SD 57006 


Lender: Native American Bank, N.A. 

Denver Branch 
999 18th Street, Suite 2460 
Denver, CO 80202 


Principal Amount $680,000.00 Date of Note: May 6, 2016 

PROMISE TO PAY. BIRD INDUSTRIES, INC. ("Borrower”) promises to pay to Native American Bank, N.A. ("Lender"), or order, in lawful money 
of the United States of America, the principal amount of Six Hundred Eighty Thousand & 00/100 Dollars ($680,000.00), together with interest 
on the unpaid principal balance from May 6, 2016, until paid in fiufl. 

PAYMENT. Subject to any payment changes resuming from changes in the Index, Borrower will pay this loan in 84 payments of $10,036.82 
each payment Borrower's first payment is due June 1, 2016, and a/I subsequent payments are due on tho same day of each month after that 
Borrower's final payment will be due on May 1, 2023, and will be for all principal and ait accrued interest not yet paid. Payments indude 
principal and interest Unless otherwise agreed or required by applicable law, payments will be applied to All payments shall be applied first to 
permitted charges, then to accrued interest and then to principal. 

VARIABLE INTEREST RATE. The interest rate on this Note is subject to change from time to time based on changes in an independent index 
which is the the base rate on corporate loans posted by at least 70% of the 10 largest US banks known as the Wall Street Journal US Prime 
Rate, as published in the Wall Street Journal Money Rates Section (the "Index"), The Index Is not necessarily the lowest rate charged by Lender 
on its loans. If the Index becomes unavailable during the term of this loan. Lender may designate a substitute index after notifying Borrower. 
Lender will tell Borrower the current Index rate upon Borrower's request The interest rate change will not occur more often than each first day 
of each calendar quarter. Borrower understands that Lender may make loans based on other rates as well. The Index currently is 3.500% per 
annum. Interest on the unpaid principal balance of this Note will be calculated as described in the "INTEREST CALCULATION METHOD" 
paragraph using a rate of 2.750 percentage points over the Index, resulting in an initial rate of 6.250% per annum based on a year of 360 days. 
NOTICE: Under no circumstances will the interest rate on this Note be more than the maximum rate allowed by applicable law. Whenever 
increases occur in the interest rate, Lender, at its option, may do one or more of the following: (A) increase Borrower's payments to ensure 
Borrower's Joan will pay off by its original final maturity date, (B) increase Borrower's payments to cover accruing interest (C) increase the 
number of Borrower’s payments, and (D) continue Borrower's payments at the same amount and increase Borrower’s final payment 

INTEREST CALCULATION METHOD* Interest on this Note is computed on a 365/360 basis; that is, by applying the ratio of the interest rate 
over a year of 360 days, multiplied by the outstanding principal balance, multiplied by the actual number of days the principal balance is 
outstanding. AH interest payable under this Note is computed using this method. 

RECEIPT OF PAYMENTS. All payments must be made in U.S. dollars aid must be received by Lender at: 

Native American Bank, NA 
Denver Branch 
999 18th Street, Suite 2460 
Denver. CO 80202 

All payments must be received by Lender consistent with any written payment instructions provided by Lender. If a payment is made consistent 
with Lender’s payment instructions but received after 3:30 pm on a business day, Lender will credit Borrower's payment on the next business 
day. 

PREPAYMENT; MINIMUM INTEREST CHARGE. Borrower agrees that all loan fees and other prepaid finance charges are earned fully as of the 
date of the loan and will not be subject to refund upon early payment (whether voluntary or as a result of default), except as otherwise required 
by law. In any event, even upon full prepayment of this Note. Borrower understands that Lender is entitled to a minimum interest charge of 
$25.00. Other than Borrower's obligation to pay any minimum interest charge, Borrower may pay without penalty all or a portion of the amount 
owed earlier than It is due. Early payments will not, unless agreed to by Lender in writing, relieve Borrower of Borrower's obligation to continue 
to make payments under the payment schedule Rather, early payments will reduce the principal balance due and may result in Borrower's 
making fewer payments. Borrower agrees not to send Lender payments marked "paid in teilf, "without recourse”, or similar language, if 
Borrower sends such a payment, Lender may accept it without losing any of Lender's rights under this Note, and Borrower will remain obligated 
to pay any further amount owed to Lender. All written communications concerning disputed amounts, including any check or other payment 
instrument that indicates that the payment constitutes "payment in full" of the amount owed or that is tendered with other conditions or 
limitations or as full satisfaction of a disputed amount must be mailed or delivered to: Native American Bank, NJ\.; Denver Branch; 999 18th 
Street, Suite 2460; Denver, CO 80202. 

LATE CHARGE (f a payment is 10 days or more late, Borrower will be charged 5.000% of the unpaid portion of the regutoly schedtfed 
payment or $25.00, whichever is greater. 

INTEREST AFTH* DEFAULT. Upon default, including failure to pay upon final maturity, the total sum due under this Note will continue to accrue 
interest at the interest rate under this Note. However, in no event will the interest rate exceed the maximum interest rate limitations under 
applicable law. 

DEFAULT. Each of the following shall constitute an event of default ("Event of Default”) under this Note: 

Payment Default Borrower fails to make any payment when due under this Note. 

Other Defaults. Borrower fails to comply with or to perform any other term, obligation, covenant or condition contained in this Note or in 
any of the related documents or to comply with or to perform any term, obligation, covenant or condition contained in any other agreement 
between Lender and Sorrower. 

Default in Favor of Third Parties. Borrower or any Grantor defaults under any loan, extension of credit, security agreement, purchase or 
sales agreement or any other agreement, in favor of any other creditor or person that may materially affect any of Borrowers property or 
Borrowers ability to repay this Note or perform Borrowers obligations under this Note or any of the related documents. 

False Statements. Any warranty, representation or statement made or furnished to Lender by Borrower or on Borrowers behalf under this 
Note or the related documents is false or misleading in any material respect, either now or at the time made or furnished or becomes false 


BIRD EXHIBIT 1 
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Loan No: 


PROMISSORY NOTE 
(Continued) 


Page 2 


or misleading at any time thereafter. 

Insolvency. The dissolution or termination of Borrowers existence as a going business, the insolvency of Borrower, the appointment of a 
receiver for any part of Borrower's property, any assignment for the benefit of creditors, any type of creditor workout, or the 
commencement of any proceeding under any bankruptcy or insolvency laws by or against Borrower. 

Creditor or Forfeiture Proceedings. Commencement of foreclosure or forfeiture proceedings, whether by judicial proceeding, self-help, 
repossession or any other method, by any creditor of Borrower or by any governmental agency against any collateral securing the loan. 
This includes a garnishment of any of Borrower's accounts, including deposit accounts, with Lender. However, this Event of Default shall 
not apply if there is a good faith dispute by Borrower as to the validity or reasonableness of the claim which is the basis of the credftor or 
forfeiture proceeding and if Borrower gives Lender written notice of the creditor or forfeiture proceeding and deposits with Lender monies or 
a surety bond for the creditor or forfeiture proceeding, in an amount determined by Lender, In its sole discretion, as being an adequate 
reserve or bond for the dispute. 

Events Affecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the indebtedness or any 
Guarantor dies or becomes incompetent, or revokes or disputes the validity of, or liability under, any guaranty of the indebtedness 
evidenced by this Note. 

Change In Ownership. Any change in ownership of twenty-five percent (25%) or more of the common stock of Borrower. 

Adverse Change. A material adverse change occurs in Borrower's financial condition, or Lender believes the prospect of payment or 
performance of this Note is impaired. 

Insecurity. Lender In good faith believes itself Insecure. 

LENDER’S RIGHTS. Upon default. Lender may declare the entire unpaid principal balance under this Note and all accrued unpaid interest 
immediately due, and then Borrower will pay that amount 

ATTORNEYS* FEES; EXPENSES. Lender may hire or pay someone else to help collect this Note if Borrower does not pay. Borrower will pay 
Lender the reasonable costs of such collection. This includes, subject to any limits under applicable taw. Lender's attorneys’ fees and Lender's 
legal expenses, whether or not there Is a lawsuit, including without limitation attorneys' fees and legal expenses for bankruptcy proceedings 
(including efforts to modify or vacate any automatic stay or Injunction), and appeals. If not prohibited by applicable law. Borrower also will pay 
any court costs, in addition to all other sums provided by law. 

JURY WAIVER Lender and Borrower hereby waive the right to any jury trial in any action, proceeding, or counterclaim brought by either Lender 
or Borrower against the other. 

GOVERNING LAW. This Note will be governed by federal law applicable to Lender and, to the extent not preempted by federal law, the laws of 
the State of Colorado without regard to Its conflicts of law provisions. This Note has been accepted by Lender In the State of Colorado. 

CHOICE OF VENUE If there is a lawsuit Borrower agrees upon Lender’s request to submit to the jurisdiction of the courts of Denver County, 
State of Colorado. 

DISHONORED ITEM FEE Borrower will pay a fee to Lender of 530.00 if Borrower makes a payment on Borrower's loan and the check or 
preauthorized charge with which Borrower pays is later dishonored. 

RIGHT OF SETOFF. To the extent permitted by applicable law, Lender reserves a right of setoff in all Borrower's accounts with Lender (whether 
checking, savings, or some other account). This includes all accounts Borrower holds jointly with someone else and all accounts Borrower may 
open In the future. However, this does not Include any IRA or Keogh accounts, or any trust accounts for which setoff would be prohibited by 
law. Borrower authorizes Lender, to the extent permitted by applicable Jaw, to charge or setoff all sums owing on the Indebtedness against any 
and all such accounts. 

COLLATERAL Borrower acknowledges this Note is secured by the following collateral described in the security Instruments listed herein: 
inventory, chattel paper, accounts, equipment, general ^tangibles, fixtures, standing timber, mineral, oil and gas and motor vehicles described in 
Commercial Security Agreements dated May 6, 2016. 

SUCCESSOR INTERESTS. The terms of this Note shad be binding upon Borrower, and upon Borrower's heirs, personal representatives, 
successors and assigns, and shall Inure to the benefit of Lender and its successors and assigns. 

NOTIFY US OF INACCURATE INFORMATION WE REPORT TO CONSUMER REPORTING AGENCIES. Borrower may notify Lender if Lender 
reports any inaccurate infbnmation about Borrower's accounts) to a consumer reporting agency. Borrower's written notice describing the 
specific inaccuracy(ies) should be sent to Lender at the following address: Native American Bank, N A 999 18lh Street, Suite 2460 Denver, CO 
80202. 

ERRORS AND OMISSIONS. Borrower understands and agrees that in the event any of the documents evidencing and/or securing the 
above-referenced Loan (the Loan) misstate or inaccurately reflect the true and correct terms and provisions of the Loan due to unilateral mistake 
on the part of the Lender, mutual mistake on the part of the Lender and the Borrower, or clerical error, the Borrower shall upon the request by 
Lender execute such new documents or initial such corrected original documents as Lender may deem necessary to remedy said Inaccuracy or 
mistake. Failure by the Borrower to initial or execute such documents as requested shall constitute a default under the Note evidencing the 
Loan. Borrower agrees to assume all costs Including by way of illustration and not limitation, actual expenses, legal fees and marketing fosses 
for failing to reasonably comply with your requests within thirty (30) days. 

GENERAL PROVISIONS. If any part of this Note cannot be enforced, this fact will not affect the rest of the Note. Lender may delay or forgo 
enforcing any of its rights or remedies under this Note without losing them. Borrower and any other person who signs, guarantees or endorses 
this Note, to the extent allowed by law, waive presentment demand for payment and notice of dishonor. Upon any change In the terms of this 
Note, and unless otherwise expressly stated in writing, no party who signs this Note, whether as maker, guarantor, accommodation maker or 
endorser, shall be released from liability. All such parties agree that Lender may renew or extend (repeatedly and for any length of time) this 
loan or release any party or guarantor or collateral; or impair, fail to realize upon or perfect Lender's security Interest In the collateral; and take 
any other action deemed necessary by Lender without the consent of or notice to anyone. All such parties aiso agree that Lander may modify 
this loan without the consent of or notice to anyone other than the party with whom the modification is mate. The obligations under this Note 
are joint and several. 


BIRD EXHIBIT 1 








Case 4:19-cv-04082-KES Document 1-1 Filed 04/25/19 Page 3 of 3 PagelD #: 13 


Loan No: 



PROMISSORY NOTE 
(Continued) 


Page 3 


PRIOR TO SIGNING THIS NOTE, BORROWER READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS NOTE, INCLUDING THE VARIABLE 
INTEREST RATE PROVISIONS. BORROWER AGREES TO THE TERMS OF THE NOTE, 

BORROWER ACKNOWLEDGES RECEIPT OF A COMPLETED COPY OF THIS PROMISSORY NOTE. 

BORROWER; 



BIRD INDUSTRIE 

BY-'_ - - -- 

LAURAS BIRD, "President of BIRD INDUSTRIES, 

INC. 


LENDER; 

NATIVE AMERICAN BANK41.A. 



U**fPn>, Y<K. Ccpf. O* H USA CwyantnnlSST. 2016. AH Received. -CD L'«FW 3 UCQ0LFt 1M1 PR-S 
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References in the boxes above are for Lender's use only and do not limit the applicability of this document to any particular loan or item. 

Any item above containing -***" has been omitted due to text length limitations. 


Borrower: biro industries, inc. 

PO BOX 487 
Brookings, $□ 57006 

Guarantor: 



Lender: Native American Bank, N.A. 

Denver Branch 
999 18th Street, Suite 2460 
Denver, CO 60202 


CONTINUING GUARANTEE OF PAYMENT AND PERFORMANCE. For good and valuable consideration, Guarantor absolutely and unconditionally 
guarantees full and punctual payment and satisfaction of the Indebtedness of Borrower to Lender, and the performance and discharge of all 
Borrower's obligations under the Note and the Related Documents. This is a guaranty of payment and performance and not of collection, so 
Lender can enforce this Guaranty against Guarantor even when Lender has not exhausted Lender's remedies against anyone else obligated to 
pay the Indebtedness or against any collateral securing the Indebtedness, this Guaranty or any other guaranty of the Indebtedness. Guarantor 
will make any payments to Lender or its order, on demand, in legal tender of the United States of America, In same-day funds, without set-off or 
deduction or counterclaim, and will otherwise perform Borrower's obligations under the Note and Related Documents. Under this Guaranty, 
Guarantor's liability is unlimited and Guarantor's obligations are continuing. 

INDEBTEDNESS. The word “Indebtedness" as used in this Guaranty means all of the principal amount outstanding from time to time and at any 
one or more times, accrued unpaid interest thereon and all collection costs and legal expenses related thereto permitted by law, attorneys’ fees, 
arising from any and all debts, liabilities and obligations of every nature or form, now existing or hereafter arising or acquired, that Borrower 
individually or collectively or Interchangeably with others, owes or will owe Lender, “Indebtedness* includes, without limitation, loans, advances, 
debts, overdraft indebtedness, credit card indebtedness, lease obligations, liabilities and obligations under any interest rate protection 
agreements or foreign currency exchange agreements or commodity price protection agreements, other obligations, and liabilities of Borrower, 
and any present or future judgments against Borrower, future advances, loans or transactions that renew, extend, modify, refinance, consolidate 
or substitute these debts, liabilities and obligations whether voluntarily or involuntarily incurred; due or to become due by their terms or 
acceleration; absolute or contingent; liquidated or unliquidated; determined or undetermined; direct or Indirect; primary or secondary In nature or 
arising from a guaranty or surety; secured or unsecured; joint or several or joint and several; evidenced by a negotiable or non-negotiable 
instalment or writing; originated by Lender or another or others; barred or unenforceable against Borrower for any reason whatsoever; for any 
transactions that may be voidable for any reason (such as Infancy, Insanity, ultra vires or otherwise); and originated then reduced or 
extinguished and then afterwards increased or reinstated. 

If Lender presently holds one or more guaranties, or hereafter receives additional guaranties from Guarantor, Lender's rights under all guaranties 
shall be cumulative. This Guaranty shall not (unless specifically provided below to the contrary) affect or Invalidate any such other guaranties. 
Guarantor's liability will be Guarantor's aggregate liability under the terms of this Guaranty and any such other unterminated guaranties. 

CONTINUING GUARANTY. THIS iS A “CONTINUING GUARANTY* UNDER WHICH GUARANTOR AGREES TO GUARANTEE THE FULL AND 
PUNCTUAL PAYMENT, PERFORMANCE AND SATISFACTION OF THE INDEBTEDNESS OF BORROWER TO LENDER, NOW EXISTING OR 
HEREAFTER ARISING OR ACQUIRED. ON AN OPEN AND CONTINUING BASIS. ACCORDINGLY, ANY PAYMENTS MADE ON THE 
INDEBTEDNESS WILL NOT DISCHARGE OR DIMINISH GUARANTOR’S OBLIGATIONS AND LIABILITY UNDER THIS GUARANTY FOR ANY 
REMAINING AND SUCCEEDING INDEBTEDNESS EVEN WHEN ALL OR PART OF THE OUTSTANDING INDEBTEDNESS MAY BE A ZERO 
BALANCE FROM TIME TO TIME. 

DURATION OF GUARANTY. This Guaranty will take effect when received by Lender without the necessity of any acceptance by Lender, or any 
notice to Guarantor or to Borrower, and will continue in full force until ail the Indebtedness incurred or contracted before receipt by Lender of 
any notice of revocation shall have been fully and finally paid and satisfied and all of Guarantor's other obligations under this Guaranty shall have 
been performed in full. If Guarantor elects to revoke this Guaranty, Guarantor may only do so in writing. Guarantor's written notice of 
revocation must be mailed to Lender, by certified mail, at Lender's address listed above or such other place as Lender may designate in writing. 
Written revocation of this Guaranty will apply only to new Indebtedness created after actual receipt by Lender of Guarantor's written revocation. 
For this purpose and without limitation, the term u new indebtedness" does not include the Indebtedness which at the time of notice of 
revocation is contingent, unliquidated, undetermined or not due and which later becomes absolute, liquidated, determined or due. For this 
purpose and without limitation, "new Indebtedness" does not include all or part of the Indebtedness that Is: incurred by Borrower prior to 
revocation; incurred under a commitment that became binding before revocation; any renewals, extensions, substitutions, and modifications of 
the Indebtedness. This Guaranty shall bind Guarantor's estate as to the indebtedness created both before and after Guarantor's death or 
incapacity, regardless of Lenders actual notice of Guarantor's death. Subject to the foregoing. Guarantors executor or administrator or other 
legal representative may terminate this Guaranty in the same manner in which Guarantor might have terminated it and with the same effect. 
Release of any other guarantor or termination of any other guaranty of the Indebtedness shall not affect the liability of Guarantor under this 
Guaranty. A revocation Lender receives from any one or more Guarantors shall not affect the liability of any remaining Guarantors under this 
Guaranty. It Is anticipated that fluctuations may occur In the aggregate amount of the Indebtedness covered by this Guaranty, and Guarantor 
specifically acknowledges and agrees that reductions in the amount of the Indebtedness, even to zero dollars ($0.00), shall not constitute a 
term!nation of this Guaranty. This Guaranty is binding upon Guarantor and Guarantor's heirs, successors and assigns so long as any of the 
Indebtedness remains unpaid and even though the Indebtedness may from time to time be aero dollars ($0.00). 

GUARANTOR'S AUTHORIZATION TO LENDER. Guarantor authorizes Lender, either before or after any revocation hereof, without notice or 
demand and without lessening Guarantor's liability under this Guaranty, from time to time: (A) prior to revocation as set forth above, to make 
one or more additional secured or unsecured loans to Borrower, to lease equipment or other goods to Borrower, or otherwise to extend 
additional credit to Borrower; (B) to alter, compromise, renew, extend, accelerate, or otherwise change one or more times the time for payment 
or other terms of the Indebtedness or any part of the Indebtedness, including increases and decreases of the rate of Interest on the 
Indebtedness; extensions may be repeated and may be for longer than the original loan term; (C) to take and hold security for the payment of 
this Guaranty or the Indebtedness, and exchange, enforce, waive, subordinate, fail or decide not to perfect, and release any such security, with 
or without the substitution of new collateral; (D) to release, substitute, agree not to sue, or deal with any one or more of Borrower’s sureties, 
endorsers, or other guarantors on any terms or in any manner Lender may choose; (E) to determine how, when and what application of 
payments and credits shall be made on the Indebtedness; (F) to apply such security and direct the order or manner of sale thereof, including 
without limitation, any nonjudidal sale permitted by the terms of the controlling security agreement or deed of trust as Lender in its discretion 
may determine; (G) to sell, transfer, assign or grant participations in all or any part of the Indebtedness; and (H) to assign or transfer this 
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Guaranty in whole or in part 

GUARANTOR'S REPRESENTATIONS AND WARRANTIES. Guarantor represents and warrants to Lender that (A) no representations or 
agreements of any kind have been made to Guarantor which would limit or qualify in any way the terms of this Guaranty; (B) this Guaranty is 
executed at Borrower's request and not at the request of Lender; (C) Guarantor has full power, right and authority to enter into this Guaranty; 
(D) the provisions of this Guaranty do not conflict with or result in a default under any agreement or other instrument binding upon Guarantor 
and do not result in a violation of any law, regulation, court decree or order applicable to Guarantor: (E) Guarantor has not and will not, without 
the prior written consent of Lender, sell, lease, assign, encumber, hypothecate, transfer, or otherwise dispose of all or substantially ail of 
Guarantor's assets, or any interest therein; (F) upon Lender's request, Guarantor will provide to Lender financial and credit information in form 
acceptable to Lender, and all such financial information which currently has been, and all future financial information which will be provided to 
Lender is and will be true and correct in all material respects and fairly present Guarantor's financial condition as of the dates the financial 
Information Is provided; (G) no materiai adverse change has occurred in Guarantor's financial condition since the date of the most recent 
financial statements provided to Lender and no event has occurred which may materially adversely affect Guarantor's financial condition; (H) 
no litigation, claim, investigation, administrative proceeding or similar action (including those for unpaid taxes) against Guarantor is pending or 
threatened; (l) Lender has made no representation to Guarantor as to the creditworthiness of Borrower; and (J) Guarantor has established 
adequate means of obtaining from Borrower on a continuing basis information regarding Borrower's financial condition. Guarantor agrees to 
keep adequately informed from such means of any facts, events, or circumstances which might in any way affect Guarantor's risks under this 
Guaranty, and Guarantor further agrees that, absent a request for information, Lender shall have no obligation to disclose to Guarantor any 
information or documents acquired by Lender in the course of its relationship with Borrower, 

GUARANTOR'S FINANCIAL STATEMENTS. Guarantor agrees to furnish Lender with the following: 

Annual Statements. As soon as available, but in no event later than 15 days after the end of each fiscal year, Guarantor's balance sheet 

and income statement for the year ended, prepared by Guarantor. 

Tax Returns. As soon as available, but in no event later than 15 days after the applicable filing date for the tax reporting period ended, 

Guarantor's Federal and other governmental tax returns, prepared by a tax professional satisfactory to Lender. 

All financial reports required to be provided under this Guaranty shall be prepared in accordance with GAAP, applied on a consistent basis, and 
certified by Guarantor as being true and correct. 

GUARANTOR'S WAIVERS. Except as prohibited by applicable law. Guarantor waives any right to require Lender (A) to continue lending 
money or to extend other credit to Borrower, (B) to make any presentment, protest, demand, or notice of any kind, including notice of any 
nonpayment of the Indebtedness or of any nonpayment related to any collateral, or notice of any action or nonaction on the part of Borrower, 
Lender, any surety, endorser, or other guarantor in connection with the Indebtedness or In connection with the creation of new or additional 
loans or obligations; (C) to resort for payment or to proceed directly or at once against any person, Including Borrower or any other guarantor; 
(D) to proceed directly against or exhaust any collateral held by Lender from Borrower, any other guarantor, or any other person; (E) to give 
notice of the terms, time, and place of any public or private sale of personal property security held by Lender from Borrower or to comply with 
any other applicable provisions of the Uniform Commercial Code; (F) to pursue any other remedy within Lender’s power; or (G) to commit any 
act or omission of any kind, or at any time, with rasped to any matter whatsoever. 

Guarantor also waives any and all rights or defenses based on suretyship or impairment of collateral including, but not limited to, any rights or 
defenses arising by reason of (A) any "one action" or "antkIeficiency ,, law or any other law which may prevent Lender from bringing any 
action, including a claim for deficiency, against Guarantor, before or after Lender's commencement or completion of any foreclosure action, 
either Judicially or by exercise of a power of sale; (B) any election of remedies by Lender which destroys or otherwise adversely affects 
Guarantor's subrogation rights or Guarantor's rights to proceed against Borrower for reimbursement, including without limitation, any loss of 
rights Guarantor may suffer by reason of any law limiting, qualifying, or discharging the Indebtedness; (C) any disability or other defense of 
Borrower, of any other guarantor, or of any other person, or by reason of the cessation of Borrower's liability from any cause whatsoever, other 
than payment In full in legal tender, of the Indebtedness; (D) any right to claim discharge of the Indebtedness on the basis of unjustified 
impairment of any collateral for the Indebtedness; (E) any statute of limitations, if at any time any action or suit brought by Lender against 
Guarantor is commenced, there is outstanding Indebtedness which is not barred by any applicable statute of limitations; or (F) any defenses 
given to guarantors at law or in equity other than actual payment and performance of the Indebtedness. If payment is made by Borrower, 
whether voluntarily or otherwise, or by any third party, on the Indebtedness and thereafter Lender is forced to remit the amount of that payment 
to Borrower's trustee In bankruptcy or to any similar person under any federal or state bankruptcy law or law for the relief of debtors, the 
Indebtedness shall be considered unpaid for the purpose of the enforcement of this Guaranty. 

Guarantor further waives and agrees not to assert or claim at any time any deductions to the amount guaranteed under this Guaranty for any 
claim of setoff, counterclaim, counter demand, recoupment or sknflar right whether such claim, demand or right may be asserted by the 
Borrower, the Guarantor, or both. 

GUARANTOR'S UNDERSTANDING WITH RESPECT TO WAIVERS, Guarantor warrants and agrees that each of the waivers set forth above is 
made with Guarantor's full knowledge of its sgnificance and consequences and that, under the circumstances, the waivers are reasonable and 
not contrary to public policy or law. If any such waiver is determined to be contrary to any applicable law or public poDcy, such waiver shall be 
effective only to the extent permitted by law or public policy. 

SUBORDINATION OF BORROWER'S DEBTS TO GUARANTOR. Guarantor agrees that the Indebtedness, whether 1 now existing or hereafter 
created, shall be superior to any claim that Guarantor may now have or hereafter acquire against Borrower, whether or not Borrower becomes 
insolvent Guarantor hereby expressly subordinates any claim Guarantor may have against Borrower, upon any account whatsoever, to any 
clafm that Lender may now or hereafter have against Borrower. In the event of insolvency and consequent liquidation of toe assets of Borrower, 
through bankruptcy, by an assignment for the benefit of creditors, by voluntary liquidation, or otherwise, toe assets of Borrower applicable to 
the payment of the claims of both Lender and Guarantor shall be paid to Lender and shall be first applied by Lender to the Indebtedness. 
Guarantor does hereby assign to Lender all claims which it may have or acquire against Borrower or against any assignee or trustee In 
bankruptcy of Borrower; provided however, that such assignment shall be effective only for the purpose of assuring to Lender full payment In 
legal tender of the Indebtedness. If Lender so requests, any notes or credit agreements now or hereafter evidencing any debts or obligations of 
Borrower to Guarantor shall be marked with a legend that the same are subject to this Guaranty and shall be delivered to Lender. Guarantor 
agrees, and Lender is hereby authorized, In the name of Guarantor, from time to time to file financing statements and continuation statements 
and to execute documents and to take such other actions as Lender deems necessary or appropriate to perfect, preserve and enforce its rights 
under this Guaranty. 

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Guaranty; 

Amendments. This Guaranty, together with any Related Documents, constitutes the entire understanding and agreement of the parties as 
to the matters set forth in this Guaranty. No alteration of or amendment to this Guaranty shall be effective unless given in writing and 
signed by the party or parties sought to be charged or bound by the alteration or amendment. 
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Attorneys' Fees; Expenses. Guarantor agrees to pay upon demand all of Lender's reasonable costs and expenses, including Lender's 
attorneys' fees and Lender's legal expenses, Incurred in connection with the enforcement of this Guaranty. Lender may hire or pay 
someone else to help enforce this Guaranty, and Guarantor shall pay the reasonable costs and expenses of such enforcement Costs and 
expenses include Lender's attorneys’ fees and legal expenses whether or not there is a tawsuft, including attorneys' fees and legal 
expenses for bankruptcy proceedings (Including efforts to modify or vacate any automatic stay or injunction), appeals, and any anticipated 
post-judgment collection services. Guarantor also shall pay all court costs and such additional fees as may be directed by the court 

Caption Headings. Caption headings in this Guaranty are for convenience purposes only and are not to be used to interpret or define the 
provisions of this Guaranty. 

Governing Law. This Guaranty will be governed by federal law applicable to Under and, to the extent not preempted by federal law, the 
laws of the State of Colorado without regard to its conflicts of law provisions. 

Choice of Venue, If there is a lawsuit. Guarantor agrees upon Lender's request to submit to the jurisdiction of the courts of Denver County, 
State of Colorado. 

Integration. Guarantor further agrees that Guarantor has read and fully understands the terms of this Guaranty; Guarantor has had the 
opportunity to be advised by Guarantor's attorney with respect to this Guaranty; the Guaranty fully reflects Guarantor’s intentions and parol 
evidence is not required to interpret the terms of this Guaranty. Guarantor hereby indemnifies and holds Lender harmless from an Tosses, 
claims, damages, and costs (including Lender's attorneys* fees) suffered or incurred by Lender as a result of any breach by Guarantor of the 
warranties, representations and agreements of this paragraph. 

Interpretation. In all cases where there is more than one Borrower or Guarantor, then all words used m this Guaranty in the singular shall 
be deemed to have been used in the plural where the context and construction so require; and where there is more than one Borrower 
named in this Guaranty or when this Guaranty is executed by more than one Guarantor, the words "Borrower" and "Guarantor^ 
respectively shall mean all and any one or more of them. The words “Guarantor," "Borrower, 1 ’ and “Lender" include the heirs, successors, 
assigns, and transferees of each of them, if a court finds that any provision of this Guaranty is not valid or should not be enforced, that 
fact by itself will not mean that the rest of this Guaranty will not be valid or enforced. Therefore, a court will enforce the rest of the 
provisions of this Guaranty even if a provision of this Guaranty may be found to be Invalid or unenforceable. If any one or more of 
Borrower or Guarantor ane corporations, partnerships, limited liability companies, or similar entities, it is not necessary for Lender to inquire 
into the powers of Borrower or Guarantor or of the officers, directors, partners, managers, or other agents acting or purporting to act on 
their behalf, and any indebtedness made or created in reliance upon the professed exerdse of such powers shall be guaranteed under this 
Guaranty. 

Notices. Any notice required to be given under this Guaranty shall be given in writing, and, except for revocation notices by Guarantor, 
shall be effective when actually delivered, when actually received by telefacsimile (unless otherwise required by law), when deposited with 
a nationally recognized overnight courier, or, if mailed, when deposited in the United States mail, as first class, certified or registered mail 
postage prepaid, directed to the addresses shown near the beginning of this Guaranty, All revocation notices by Guarantor shall be in 
writing and shall be effective upon delivery to Lender as provided in the section of this Guaranty entitled “DURATION OF GUARANTY." 
Any party may change its address for notices under this Guaranty by giving formal written notice to the other parties, specifying that the 
purpose of the notice Is to change the party's address. For notice purposes, Guarantor agrees to keep Lender informed at all times of 
Guarantor's current address. Unless otherwise provided or required by law, iF there is more than one Guarantor, any notice given by Lender 
to any Guarantor is deemed to be notice given to all Guarantors, 

No Waiver by Lender. Lender shall not be deemed to have waived any rights under this Guaranty unless such waiver is given In writing and 
signed by Lender. No delay or omission on the part of Lender in exercising any right shall operate as a waiver of such right or any oflier 
right. A waiver by Lender of a provision of this Guaranty shall not prejudice or constitute a waiver of Lender's right otherwise to demand 
strict compliance with that provision or any other provision of this Guaranty. No prior waiver by Lender, nor any course of dealing between 
Lender and Guarantor, shaB constitute a waiver of any of Lender’s rights or of any of Guarantor’s obligations as to any future transactions. 
Whenever the consent of Lender Is required under this Guaranty, the granting of such consent by Lender In any instance shall not constitute 
continuing consent lo si&sequent instances where such consent is required and in all cases such consent may be granted or withheld in 
the sole discretion of Lender. 

Successors and Assigns. Subject to any limitations stated in this Guaranty on transfer of Guarantor’s interest, this Guaranty shall be 
binding upon and Inure to the benefit of the parties, their successors and assigns. 

Waive Jury. Lender and Guarantor hereby waive the right to any Jury trial In arty action, proceeding, or counterclaim brought by either 
Lender or Guarantor against the other. 

DEFINITIONS. The following capitalized words and terms shall have the following meanings when used in this Guaranty. Unless specifically 
stated to the contrary, ail references to dollar amounts shall mean amounts in lawful money of the United States of America. Words and terms 
used in the singular shaD include the plural, and the plural shall include the singular, as the context may require. Words and terms not otherwise 
defined in this Guaranty shall have the meanings attributed to such terms In the Uniform Commercial Code: 

Borrower. The word "Borrower means BIRD INDUSTRIES, INC. and includes all co-signers and co-makers signing the Note and all their 
successors and assigns. 

GAAP. The word "GAAP" means generally accepted accounting principles. 

Guarantor. The word "Guarantor means everyone signing this Guaranty, including without limitation LAURA J. BIRD, and in each case, 
any signer's successors and assigns. 

Guaranty. The word "Guaranty” means this guaranty from Guarantor to Lender. 

Indebtedness. The word "Indebtedness" means Borrower's indebtedness to Lender as more particularly described in this Guaranty. 

Lender. The word “Lender" means Native American Bank, N A, its successors and assigns. 

Note. The word "Note* means and includes without limitation all of Borrower's promissory notes and/or credit agreements evidencing 
Borrower’s loan obligations in favor of Lender, together with all renewals of, extensions of, modifications of, refinancings of, consolidations 
of and substitutions for promissory notes or credit agreements. 

Related Documents. The words "Related Documents" mean all promissory notes, credit agreements, loan agreements, environmental 
agreements, guaranties, security agreements, mortgages, deeds of trust, security deeds, collateral mortgages, and all other instruments, 
agreements and documents, whether now or hereafter existing, executed in connection with the indebtedness. 
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EACH UNDERSIGNED GUARANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS GUARANTY AND AGREES TO ITS 
TERMS. IN ADDITION, EACH GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND 
DELIVERY OF THIS GUARANTY TO LENDER AND THAT THE GUARANTY WILL CONTINUE UNTIL TERMINATED IN THE MANNER SET FORTH 
IN THE SECTION TITLED "DURATION OF GUARANTY". NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIS GUARANTY 
EFFECTIVE. THIS GUARANTY IS DATED MAY B, 2016. 



STATE OF 

COUNTY OF La. 


INDIVIDUAL ACKNOWLEDGMENT 

_ ) 

) ss 

_ ) 


LEAH LANDES 
NOTARY PUBLIC 
STATE OF COLORADO 
NOTARY 10 20144041680 
MY COMMISSION EXPIRES 10127/2018 


On this day before me, the undersigned Notary Public, personally appeared LAURA J. BIRD, to me known to be the Individual described in and 
who executed the Commercial Guaranty, and acknowledged that he or she signed the Guaranty as his or her free and voluntary act and deed, 
for the uses and purposes therein mentioned. 

4 davof .20 Ho . 


Given under my hand and official seal this 



Notary Public in and for the State of_ Color Q- cLo 


Residing at Ujxir\ Pix/cu^o co 

\0/O--7/ox>\^ 


My commission expires^ 


UtvrFio, Wr. TiO-JO 05* Cope USA 1B97.2BML 


.CO LT»ft.«J>fC IRTi PM 
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References in the boxes above are for Lender's use only and do not fimitthe 
Any item above containing has been omitt 

applicability of (his document to any particular loan or item, 
ed due to text length limitations. 

Borrower: bird industries, inc. 

PO BOX 487 

Brookings, SD 57006 


Lender Native American Bank, N.A. 

Denver Branch 

999 18th Street, Suite 2460 
Denver, CO 80202 




THIS BUSINESS LOAN AGREEMENT dated May 6, 2016, Is made and executed between 3RD INDUSTRIES, INC. fBcmjweO aid Native 
American Bank, N.A. (’'LendeO on the following teems and coocStions. Borrower has received prior commercial loans from Lender or has 
applied to Lander for a commerc ia l loan or loans or other financial acconmxtatlons, Inducing those which may be described on any exttbrt or 
schedule attached to this Agreement Borrower understands and a^ees that (A) in granting, renewing, or extending any Loan, Lsndbr is 
relying Upon Borrower's representations, warranties, and a^eemBnts as set forth In this A^-eement; (B) the granting, renewing or extend^ 
of any Loan by Lender at ail times shall be subject to Lander's sole judgment and cfecretion; and (C) all such Loans shefl be and remain subject 
to the terms and c ond i tions of this Agreement 

TERM. This Agreement shafl be effective as of May 6, 2016* and shall continue in full force and effect until such time as all of Borrower's 
Loans in favor of Lender have been paid In full* including principal, interest, costs, expenses, attorneys' fees, and other fees and charges, or 
until May 1, 2023, 

CONDITIONS PRECEDENT TO EACH ADVANCE. Lender's obligation to make the Initial Advance and each subsequent Advance under this 
Agreement shaH be subject to the fulfillment to Lender's satisfaction of afl of the conditions set forth in this Agreement and in the Related 
Documents. 

Loan Documents. Borrower shall provide to Lender the following documents for the Loan: (1) the Note; (2) Security Agreements 
granting to Lender security interests in the Collateral; (3) financing statements and all other documents perfecting Lenders Security 
Interests; (4) evidence of insurance as required below; (5) guaranties: {6) together with all such Related Documents as Lender may 
require for the Loan; all in form and substance satisfactory to Lender and Lender's counsel. 

Borrower's Authorization. Borrower shall have provided in form and substance satisfactory to Lender properly certified resolutions, duly 
authorizing the execution and delivery of this Agreement, the Note and the Related Documents. In addition, Borrower shall have provided 
such other resolutions, authorizations, documents and instruments as Lender or its counsel, may require. 

Payment of Fees and Expenses. Borrower shall have paid to Lender all fees, charges, and other expenses which are then dua and payable 
as specified in this Agreement or any Related Document. 

Representations and Warranties. The representations and warranties set forth in this Agreement in the Related Documents, and In any 
document or certificate delivered to Lender under this Agreement are true and correct. 

No Event of Default There shall not exist at the time of any Advance a condition which would constitute an Event of Default under this 
Agreement or under any Related Document. 

REPRESENTATIONS AND WARRANTIES. Borrower represents and warrants to Lender, as of the date of this Agreement, as of the date of each 
disbursement of loan proceeds, as of the date of any renewal, extension or modification of any Loan, and at all times any Indebtedness exists: 

Organization. Borrower Is a corporation for profit which is, and at all tones shall be, duly organized, validly existing, and in good standing 
under and by virtue of the laws of the State of South Dakota. Borrower is duly authorized to transact business in all other states in which 
Borrower is doing business, having obtained all necessary filings, governmental licenses and approvals for each state in which Borrower is 
doing business. Specifically, Borrower Is, and at all times shall be, duly qualified as a foreign corporation in all states in which the failure to 
so qualify would have a material adverse effect on its business or financial condition. Borrower has the full power and authority to own its 
properties and to transact the business in which it is presently engaged or presently proposes to engage Borrower maintains its principal 
office at 200 N 3RD STREET, BfSMARK, NO 58501. Unless Borrower has designated otherwise in writing, this Is the principal office at 
which Borrower keeps its books and records including its records concerning the Collateral. Borrower will notify Lender prior to any change 
In the location of Borrower's state of organization or any change in Borrower's name. Borrower shall do all things necessary to preserve 
and to keep In foil force and effect its existence, rights and privileges, and shall comply with all regulations, rules, ordinances, statutes, 
orders and decrees of any governmental or quasi-govemmenta! authority or court applicable to Borrower and Borrower's business activities. 

Assumed Business Names. Borrower has filed or recorded all documents or filings required by law relating to all assumed business names 
used by Borrower. Excluding the name of Borrower, the following is a complete list of all assumed business names under which Borrower 
does business: None. 

Authorization. Borrower's execution, delivery, and performance Df this Agreement and all the Related Documents have been duly 
authorized by aH necessary action by Borrower and do not conflict with, result in a violation of, or constitute a default under (1) any 
provision of (a) Borrower’s articles of incorporation or organization, or bylaws, or (b) any agreement or other Instrument binding upon 
Borrower or (2) any law, governmental regulation, court decree, or order applicable to Borrower or to Borrower's properties. 

Financial Information. Each of Borrower's financial statements supplied to Lender truly and completely disclosed Borrower's financial 
condition as of the date of the statement and there has been no material adverse change In Borrower's financial condition subsequent to 
the date of the most recent financial statement supplied to Lender.' Borrower has no material contingent obligations except as disclosed in 
such financial statements. 

Legal Effect. This Agreement constitutes, and any instrument or agreement Borrower is required to give under this Agreement when 
delivered will constitute legal, valid, and binding obligations of Borrower enforceable against Borrower in accordance with their respective 
terms. 

Properties. Except as contemplated by this Agreement or as previously disclosed In Borrower's financial statement or in writing to Lender 
and as accepted by Lender, and except for property tax Hens for faxes not presently due and payable, Borrower owns and has good title to 
all of Sorrower's properties free and clear of all Security Interests, and has not executed any security documents or financing statements 
relating to such properties. AH of Borrower's properties are titled in Borrower's legal name, and Borrower has not used or filed a financing 
statement wider any other name for at least the last five (5) years. 

Hazardous Substances. Except as disclosed to and acknowledged by Lender in writing. Borrower represents and warrants that (1) During 
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the period of Borrower's ownership of the Collateral, there has been no use, generation, manufacture, storage, treatment disposal, release 
or threatened release of any Hazardous Substance by any person on, under, about or from any of the Collateral. (2) Borrower has no 
knowledge of, or reason to believe that there has been (a) any breach or violation of any Environmental Laws; (b) any use, generation, 
manufacture, storage, treatment, disposal, release or threatened release of any Hazardous Substance on, under, about or from the 
Collateral by any prior owners or occupants of any of the Collateral; or (c) any actual or threatened litigation or claims of any kind by any 
person relating to such matters. (3) Neither Borrower nor any tenant contractor, agent or other authorized user of any of the Collateral 
shall use, generate, manufacture, store, treat, dispose of or release any Hazardous Substance on, under, about or from any of the 
Collateral; and any such activity shall be conducted in compliance with all applicable federal, state, and local laws, regulations, and 
ordinances, including without limitation alt Environmental Laws. Borrower authorizes Lender and its agents to enter upon the Collateral to 
make such inspections and tests as Lender may dean appropriate to determine compliance of the Collateral with this section of the 
Agreement Any inspections or tests made by Lender shall be at Borrower's expense and for Lender's purposes only and shall not be 
constated to create any responsibility or lability on the part of Lender to Borrower or to any other person. The representations and 
warranties contained herein are based on Borrower’s due diligence in investigating the Collateral for hazardous waste and Hazardous 
Substances. Borrower hereby (1) releases and waives any future claims against Lender for indemnity or contribution In the event 
Borrower becomes liable for cleanup or other costs under any such laws, and (2) agrees to indemnify, defend, and hold harmless Lender 
against any and all claims, tosses, liabilities, damages, penalties, and expenses which Lender may directly or indirectly sustain or suffer 
resulting from a breach of this section of the Agreement or as a consequence of any use, generation, manufacture, storage, disposal, 
release or threatened release of a hazardous waste or substance on the Collateral The provisions of this section of the Agreement, 
including the obligation to indemnify and defend, shall survive the payment of the Indebtedness and the termination, expiration or 
satisfaction of this Agreement and shall not be affected by Lender's acquisition of any interest In any of the Collateral, whether by 
foreclosure or otherwise. 

Litigation and Claims. No litigation, claim, investigation, administrative proceeding or similar action (including those for unpaid taxes) 
against Borrower Is pending or threatened, and no other event has occurred which may materially adversely affect Borrower's financial 
condition or properties, other than litigation, claims, or other events, if arty, that have been disclosed to and acknowledged by Lender In 
writing. 

Taxes. To the best of Borrower's knowledge, all of Borrower's tax returns and reports that are or were required to be filed, have been 
filed, and all taxes, assessments and other governmental charges have been paid in full, except those presently being or to be contested by 
Borrower in good farth in the ordinary course of business and for which adequate reserves have been provided. 

Lien Priority. Unless otherwise previously disclosed to Lender in writing. Borrower has not entered Into or granted any Security 
Agreements, or permitted the filing or attachment of any Security Interests on or affecting any of the Collateral directly or indirectly 
securing repayment of Borrower’s Loan and Note, that would be prior or that may In any way be superior to Lender's Security Interests and 
rights in and to such Collateral. 

Binding Effect This Agreement, the Note, all Security Agreements (if any), and all Related Documents are binding upon the signers 
thereof, as well as upon their successors, representatives and assigns, and are legally enforceable in accordance with their respective 
terms. 

AFFIRMATIVE COVENANTS. Borrower covenants and agrees with Lender that, so long as this Agreement remafns in effect, Borrower will; 

Notices of daims and Litigation. Promptly Inform Lender in writing of (1) all material adverse changes In Borrower's financial condition, 
and (2) all existing and all threatened litigation, claims, Investigations, administrative proceedings or similar actions affecting Borrower or 
any Guarantor which could materially affect the financial condition of Borrower or the financial condition of any Guarantor. 

Financial Records. Maintain Its books and records In accordance with GAAP, applied on a consistent basis, and permit Lender to examine 
and audit Borrower's books and records at all reasonable times. 

Financial Statements. Furnish Lender with the following: 

Tax Returns. As soon as available, but in no event later than 15 days after the applicable filing date for the tax reporting period ended, 
Borrower's Federal and other governmental tax returns, prepared by a tax professional satisfactory to Lender. 

Additional Requirements. 

Interim Statements 

As soon as available, but in no event later than forty five (45) days after the end of each fiscal quarter. Borrowers balance sheet and 
income statement for tee fiscal quarter ended and Borrower's balance sheet and Income statement for the period starting first day of 
the fiscal year to tee end of the fiscal quarter ended, prepared by Borrower. 

Personal lax Returns 

As soon as available, but In no event later than fifteen (15) days after the applicable filing date for the tax reporting period ended, 
Guarantor's Federal and other governmental tax returns, prepared by a tax professional satisfactory to Lender. 

Personal Financial Statements 

As soon as available, but in no event later than one hundred twenty (120) days after the end of each fiscal year. Guarantor’s balance 
sheet and income statement for tee year ended, prepared by the Guarantor, 

AH financial reports required to be provided under this Agreement shall be prepared in accordance with GAAP, applied on a consistent 
basis, and certified by Borrower as being true and correct 

Additional Information. Furnish such additional information and statements, as Lender may request from time to time. 

Financial Covenants and Ratios, Comply with the following covenants and ratios: 

Tangible Net Worth Requirements. Borrower shall comply with the following net worth ratio requirements; 

Debt / Worth Ratio. Maintain a ratio of Debt ( Worth not in excess of 2.500 to 1,000. The ratio "Debt / Worth" rears 
Borrower's Total Liabilities dvided by Borrower's Tangible Net Worth. This leverage ratio will be evaluated as of year-encl 

Additional Requirements. 

Petit Service Coverage Ratio 

The debt service coverage Is to be no less than 1.20 calculated by dividing earnings before mterest, depredation and amortization 
(EBIDA) by the total of interest, current maturities of long term debt from previous year's and debt service on lines of credit assumed 
to be fully ufflized amortized over three years. This coverage ratio wilt be evaluated annually at each fiscal year end. 

Deposit Relatio nship Required 

Borrower agrees and covenants that until all obligations of tee Borrower to the Lender am paid and satisfied In full, and Lenders 
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obligation to make advances hereunder has terminated. Borrower will maintain its principal operating, depository and savings accounts 
with Lender and will not utflize any other financial Institution for any of its principal operating, depository or savings accounts. Failure 
to do so will constitute an Event of Default 

Lienholder Position 

1) Borrower agrees and covenants that it will acquire the ownership rights of three titled trailers, (VIM: 1G9VT5C37EH015033, 
ViN: 1G9VT5037EH015032. VIN: 1G9VT5037EH015031), upon the successful completion of lease contracts scheduled to expire 
August 31. 2016 (Expiration Date). Borrower further covenants that it will pursue the delivery of original vehicle titles on these 
trailers, and in turn, sign and deliver said titles to Lender to perfect Lender's lienholder position, no later than 45 days after the 
Expiration Date. 

2) Borrower will assure all provisions of the Release Agreement with Gulf Coast Bank and Trust are met and the effectiveness of 
Gulf Coast Bank and Trust's UCC Financing Statement Is terminated an or before the dale of this Agreement Borrower will provide to 
Lender the recorded UCC termination statement within 30 days from the date of this Agreement 

Except as provided above, all computations made to determine compliance with the requirements contained in this paragraph shall be 
made in accordance with generally accepted accounting principles, applied on a consistent basis, and certified by Borrower as being 
true and correct 

Insurance. Maintain fire and other risk insurance, public liabifity insurance, and such other insurance as Lender may require with respect to 
Borrower's properties and operations, In form, amounts, coverages and with insurance companies acceptable to Lender. Borrower, upon 
request of Lender, will deliver to Lender from time to time the policies or certificates of insurance In form satisfactory to Lender, including 
stipulations that coverages will not be cancelled or diminished without at least thirty (30) days prior written notice to Lender. Each 
insurance policy also shall Include an endorsement providing that coverage in favor of Lender will not be Impaired in any way by any act, 
omission or default of Borrower or any other person. In connection with all policies covering assets in which Lender holds or is offered a 
security interest for the Loans, Borrower will provide Lender with such lender's loss payable or other endorsements as Lender may require. 

Insurance Reports. Furnish to Lender, upon request of Lender, reports on each existing insurance policy showing such information as 
Lender may reasonably request including without limitation the following: (1) the name of the insurer (2) the risks insured; (3) the 
amount of the policy; (4) the properties Insured; (5) the then current property values on the basis of which insurance has been obtained, 
and the manner of determining those values; and (6) the expiration date of the policy. In addition, upon request of Lender (however not 
more often than annually), Borrower will have an independent appraiser satisfactory to Lender determine, as applicable, the actual cash 
value or replacement cost of any Collateral. The cost of such appraisal shad be paid by Borrower. 

Guaranties. Prior to disbursement of any Loan proceeds, furnish executed guaranties of the Loans in favor of Lender, executed by the 
guarantor named below, on Lender’s forms, and in the amount and under the conditions set forth in those guaranties. 

Name of Guarantor „ Amount 

LAURA J. BIRO Unlimited 

Other Agreements. Comply with all terms and conditions of ail other agreements, whether now or hereafter existing, between Borrower 
and any other party and notify Lender immediately in writing of any default in connection with any other such agreements. 

Loan Proceeds, Use ait Loan proceeds solely for the following specific purposes: The Loan Proceeds may not be connected or attributed to 
gaming or the facilitation thereof. 

Taxes, Charges and Uens. Pay and discharge when due all of its indebtedness and obligations. Including without limitation all assessments, 
taxes, governmental charges, levies and liens, of every kind and nature, Imposed upon Borrower or its properties, Income, or profits, prior 
to the date on which penalties would attach, and all lawful claims that, If unpaid, might become a lien or charge upon any of Borrower's 
properties, income, or profits. Provided however, Borrower will not be required to pay and discharge any such assessment, tax, charge, 
levy, fien or claim so long as (1) the legality of the same shall be contested in good faith by appropriate proceedings, and (2) Borrower 
shall have established on Borrower's books adequate reserves with respect to such contested assessment, tax, charge, levy, Men, or claim 
in accordance with GAAP. 

Performance. Perform and comply, in a timely manner, with aH terms, conditions, and provisions set forth in this AgreemenL in the Related 
Documents, and in all other Instruments and agreements between Borrower and Lender. Borrower shall notify Lender immediately in 
writing of any default In connection with any agreement. 

Operations. Maintain executive and management personnel with substantially the same qualifications and experience as the present 
executive and management personnel; provide written notice to Lender of any change in executive and management personnel; conduct its 
business affairs Irr a reasonable and prudent manner. 

Environmental Studies. Promptly conduct and complete, at Borrower's expense, all such investigations, studies, samplings and testings as 
may be requested by Lender or any governmental authority relative to any substance, or any waste or by-product of any substance defined 
as toxic or a hazardous substance under applicable federal, state, or Jocai law, rule, regulation, order or directive, at or affecting any 
property or any facility owned, leased or used by Borrower. 

Compliance with Governmental Requirements. Comply with all laws, ordinances, and regulations, now or hereafter in effect, of all 
governmental authorities applicable to the conduct of Borrower’s properties, businesses and operations, and to the use or occupancy of the 
Collateral, including without limitation, the Americans With Disabilities Act. Borrower may contest in good faith any such law, ordinance, 
or regulation and withhold compliance during any proceeding, including appropriate appeals, so long as Borrower has notified Lender In 
writing prior to doing so and so long as, in Lender's sole opinion. Lender's interests in the Collateral are not jeopardized. Lender may 
require Borrower to post adequate security or a surety bond, reasonably satisfactory to Lender, to protect Lender's interest 

inspection. Permit employees or agents of Lender at any reasonable time to inspect any and all Collateral for the Loan or Loans and 
Borrower's other properties and to examine or audit Borrower's books, accounts, and records and to make copies and memoranda of 
Borrower's books, accounts, and records. If Borrower now or at any time hereafter maintains any records (including without limitation 
computer generated records and computer software programs for the generation of such records) in the possession of a third party, 
Borrower, upon request of Lender, shall notify such party to permit Lender free access to such records at all reasonable Omes and to 
provide Lender with copies of any records it may request, all at Borrower's expense. 

Environmental Compliance and Reports. Borrower shad comply In all respects with any and all Environmental Laws; not cause or permit to 
exist, as a result of an intentional or unintentional action or omission on Borrower's part or on the part of any third party, on property 
owned and/or occupied by Borrower, any environmental activity where damage may result to the environment, unless such environmental 
activity is pursuant to and in compliance with the conditions of a permit issued by the appropriate federal, state or local governmental 
authorities; shall furnish to Lender promptly and in any event within thirty (30) days after receipt thereof a copy of any notice, summons, 
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lien, citation, directors, letter or other communication from any governmental agency or instrumentality concerning any intentional or 
unintentional acfion or omission on Borrower's part in connection with any environmental activity whether or not there Is damage to the 
environment and/or other natural resources. 

Additional Assurances. Make, execute and deliver to Lender such promissory notes, mortgages, deeds of trust, security agreements, 
assignments, financing statements, instruments, documents and other agreements as Lender or its attorneys may reasonably request to 
evidence and secure the Loans and to perfect all Security Interests. 

LENDER’S EXPENDITURES. If any action or proceeding is commenced that would materially affect Lender's interest in the Collateral or if 
Borrower fells to comply with any provision of this Agreement or any Related Documents, including hut not limited to Borrower's failure to 
discharge or pay when due any amounts Borrower Is required to discharge or pay under this Agreement or any Related Documents, Lender on 
Borrower's behalf may (but shall not be obligated to) take any action that Lender deems appropriate, including but not limited to discharging or 
paying an taxes, liens, security interests, encumbrances and other claims, at any time levied or placed on any Collateral and paying all costs tor 
Insuring, maintaining and preserving any Coflateral. All such expenditures incurred or paid by Lender for such purposes will then bear Interest at 
the rate charged under the Note from the date incurred or paid by Lender to the date of repayment by Borrower. AH such expenses will become 
a part of the Indebtedness and, at Lender's option, W01 (A) be payable on demand; (B) be added to the balance of the Note and be 
apportioned among and be payable with any installment payments to become due during either (1) the term of any applicable insurance policy; 
or (2) the remaining term of the Note; or (C) be treated as a balloon payment which will be due and payable at the Note’s maturity, 

negative COVENANTS. Borrower covenants and agrees with Lender that while lhis Agreement Is in effect, Borrower shall not, without the 
prior written consent of Lender 

Indebtedness and Liens. (1) Except for trade debt incurred in the normal course of business and indebtedness to Lender contemplated by 
this Agreement, create, incur or assume indebtedness for borrowed money, including capital leases, (2) sell, transfer, mortgage, assign, 
pledge, lease, grant a security interest In, or encumber any of Borrower's assets (except as. allowed as Permitted Liens), or (3) sell with 
recourse any of Borrower's accounts, except to Lender 

Additional Financial Restrictions. 

■dwieds-Compensation > 

Owner's draws and salary will be allowed without limit provided that the payment of such would not result in a violation of the above Debt 
Service Coverage Ratio or Debt / Worth Ratio covenants. 

CESSATION OF ADVANCES. If Lender has made any commitment to make any Loan to Borrower, whether under this Agreement or under any 
other agreement Lender shall have no obligation to make Loan Advances or to disburse Loan proceeds if: (A) Borrower or any Guarantor Is In 
default under the terms of this Agreement or any of the Related Documents or any other agreement that Borrower or any Guarantor has with 
Lender; (B) Borrower or any Guarantor dies, becomes incompetent or becomes insolvent files a petition in bankruptcy or similar proceedings, 
or is adjudged a bankrupt; (C) there occurs a material adverse change in Sorrower's financial condition. In the financial condition of any 
Guarantor, or in the value of any Collateral securing any Loan; or (D) any Guarantor seeks, claims or otherwise attempts to limit modify or 
revoke such Guarantor's guaranty of the Loan or any other loan with Lender; or (E) Lender in good faith deems itself insecure, ever though no 
Event of Default shall have occurred. 

RIGHT OF SETOFF. To the extent permitted by applicable law, Lender reserves a right of setoff in all Borrower's accounts with Lender (whether 
checking, savings, or some other account). This includes all accounts Borrower holds Jointly with someone else and ad accounts Borrower may 
open in the future. However, this does not include any IRA or Keogh accounts, or any trust accounts for which setoff would be prohibited by 
law. Borrower authorizes Lender, to the extent permitted by applicable law, to charge or setoff all sums owing on the Indebtedness against any 
and all such accounts. * * 

DEFAULT. Each of the following shall constitute an Event of Default under this Agreement 
Payment Default Borrower fails to make any payment when due under the Loan. 

Other Defaults. Borrower fate to comply with or to perform any other term, obligation, covenant or condition contained in this Agreement 
or fn any of the Related Documents or to comply with or to perform any term, obligation, covenant or condition contained in any other 
agreement between Lender and Borrower. 

Default in Favor of Third Parties. Borrower or any Grantor defaults under any loan, extension of credit, security agreement purchase or 
sales agreement or any other agreement m favor of any other creditor or person that may materially affect any of Borrower's or any 
Grantor's property or Borrower's or any Grantor's ability to repay the Loans or perform their respective obligations under this Agreement or 
any of the Related Documents. 

False Statements. Any warranty, representation or statement made or famished to Lender by Borrower or on Borrower's behalf under this 
Agreement or the Related Documents is false or misleading In any material respect, either now or at the time made or famished or becomes 
false or misleading at any time thereafter. 

Insolvency. The dissolution or termination of Borrower's existence as a going business, the insolvency of Borrower, the appointment of a 
receiver for any part of Borrower's property, any assignment for the benefit of creditors, any type of creditor workout, or the 
commencement of any proceeding under any bankruptcy or insolvency laws by or against Borrower. 

Defective Collateralization, This Agreement or any of the Related Documents ceases to be in full force and effect (including failure of any 
collateral document to create a valid and perfected security Interest or lien) at any time and for any reason. 

Creditor or Forfeiture Proceedings. Commencement of foreclosure or forfeiture proceedings, whether by judicial proceed trig, self-help, 
repossession or any other method, by any creditor of Borrower or by any governmental agency against any collateral securing the Loan. 
This includes a garnishment of any of Borrower's accounts, including deposit accounts, with Lender. However, this Event of Default shall 
not apply If there Is a good faith dispute by Borrower as to the validfty or reasonableness of the claim which Is the basis of the creditor or 
forfeiture proceeding and if Borrower gives Lender written notice of the creditor or forfeiture proceeding and deposits with Lender monies or 
a surety bond for the creditor or forfeiture proceeding, in an amount determined by Lender, in Its sole discretion, as being an adequate 
reserve or bond for the dispute. 

Events Affecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the Indebtedness or any 
Guarantor dies or becomes incompetent, or revokes or disputes the validity of, or liability under, any Guaranty of the Indebtedness. 

Change in Ownership. Any change in ownership of twenty-five percent (25%) or more of the common stock of Borrower. 

Adverse Change. A material adverse change occurs In Borrower's financial condition, or Lender befieves the prospect of payment or 
performance of toe Loan is impaired. 

Insecurity. Lender in good faith believes itself Insecure. 
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EFFECT OF AN EVENT OF DEFAULT. If any Event of Default shall occur, except where otherwise provided in this Agreement or the Related 
Documents, an commitments and obligations of Lender under this Agreement or the Related Documents or any other agreement immediately wifi 
terminate (Including any obligation to make further Loan Advances or disbursements), and, at Lender's option, afl Indebtedness immediately will 
become due and payable, all without notice of any kind to Borrower, except that in the case of an Brent of Default of the type described in the 
"Insolvency” subsection above, such acceleration shall be automatic and not optional. In addition, Lender shall have all the rights and remedies 
provided in the Related Documents or available at (aw, in equity, or otherwise. Except as may be prohibited by applicable law, all of Lender's 
rights and remedies shall be cumulative and may be exercised singularly or concurrently. Section by Lender to pursue any remedy shall not 
exclude pursuit of any other remedy, and an election to make expenditures or to take action to perform an obligation of Borrower or of any 
Grantor shall not affect Lender's right to declare a default aid to exerdse Its rights aid remedies. 

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Agreement 

Amendments. This Agreement together with any Related Documents, constitutes the entire understanding and agreement of the parties 
as to the matters set forth in this Agreement No alteration of or amendment to this Agreement shall be effective unless given in writing 
and signed by the party or parties sought to be charged or bound by the alteration or amendment 

Attorneys' Fees; Expenses. Borrower agrees to pay upon demand all of Lender's reasonable costs and expenses, including Lender's 
attorneys* fees and Lender's legal expenses. Incurred in connection with the enforcement of this Agreement Lender may hire or pay 
someone else to help enforce this Agreement, and Borrower shall pay the reasonable costs and expenses of such enforcement Costs and 
expenses Include Lender's attorneys* fees and legal expenses whether or not there is a lawsuit, including attorneys* fees and legal 
expenses for bankruptcy proceedings (including efforts to modify or vacate any automatic stay or injunction), appeals, and any anticipated 
post-judgment collection services. Borrower also shall pay all court costs and such additional fees as may be directed by the court 

Caption Headings. Caption headings in this Agreement are for convenience purposes only and are not to be used to Interpret or define the 
provisions of th Is Agreement 

Consent to Loan Participation. Borrower agrees and consents to Lender's sale or transfer, whether now or later, of one or more 
participation interests fn the Loan to one or more purchasers, whether related or unrelated to Lender. Lender may provide, without any 
limitation whatsoever, to any one or more purchasers, or potential purchasers, any information or knowledge Lender may have about 
Borrower or about any other matter relating to the Loan, and Borrower hereby waives any rights to privacy Borrower may have with respect 
to such matters. Borrower additionally waives any and all notices of safe of participation interests, as well as all notices of any repurchase 
of such participation Interests. Borrower also agrees that the purchasers of any such participation interests wHI be considered as the 
absolute owners of such interests In the Loan and will have ail the rights granted under the participation agreement or agreements 
governing the safe of such participation interests. Borrower further waives all rights of offset or counterclaim that it may have now or later 
against Lender or against any purchaser of such a participation interest and unconditionally agrees that either Lender or such purchaser may 
enforce Borrower's obligation under the Loan irrespective of the failure or Insolvency of any holder of any interest In the Loan. Borrower 
further agrees that the purchaser of any such participation Interests may enforce its interests irrespective of any personal claims or 
defenses that Borrower may have against Lender. 

Governing Law. This Agreement will be governed by federal law applicable to Lender and, to the extent not preempted by federal law, the 
laws of the State of Colorado without regard to its conflicts of law provisions. This Agreement has been accepted by Lender In the State 
of Colorado. 

Choice of Venue. If there is a lawsuit. Borrower agrees upon Lender's request to submit to the jurisdiction of the courts of Denver County, 
State of Colorado. 

No Waiver by Lender. Lender shall not be deemed to have waived any rights under this Agreement unless such waiver is given in writing 
and signed by Lender. No delay or omission on the part of Lender in exercising any right shall operate as a waiver of such right or any 
other right A waiver by Lender of a provision of this Agreement shall not prejudice or constitute a waiver of Lender's right otherwise to 
demand strict compliance with that provision or any other provision of this Agreement No prior waiver by Lender, nor any course of 
dealing between Lender and Borrower, or between Lender and any Grantor, shall constitute a waiver of any of Lender's rights or of any of 
Borrower's or any Grantor's obligations as to any future transactions. Whenever the consent of Lender is required under this Agreement, 
the granting of such consent by Lender in any instance shall not constitute continuing consent to subsequent instances where such consent 
is required and in aO cases such consent may be granted or withheld In the sole discretion of Lender. 

Notices. Any notice required to be given under this Agreement shall be given In writing, and shafl be effective when actually delivered, 
when actually received by telefacslmHe (unless otherwise required by law), when deposited with a nationally recognized overnight courier, 
or, if mailed, when deposited in the United States maH, as first dass, certified or registered mail postage prepaid, directed to the addresses 
shown near the beginning of this Agreement Any party may change its address for notices under this Agreement by giving formal written 
notice to the other parties, specifying that the purpose of the notice is to change the party's address. For notice purposes. Borrower 
agrees to keep Lender informed at all times of Borrower's current address. Unless otherwise provided or required by law, if there is more 
than one Borrower, any notice given by Lender to any Borrower is deemed to be notice given to all Borrowers. 

Severability. If a court of competent jurisdiction finds any provision of this Agreement to be illegal, Invalid, or unenforceable as to any 
droumstance, that finding shall not make the offending provision illegal, invalid, or unenforceable as to sny other circumstance. If feasible, 
the offending provision shafl be considered modified so that it becomes legal, valid and enforceable. If the offending provision cannot be so 
modified, it shafl be considered deleted from this Agreement Unless otherwise required by law, the illegality, invalidity, or unenforceabifity 
of any provision of this Agreement shall not affect the legality, validity or enforceability of any other provision of this Agreement 

Subsidiaries and Affiliates of Borrower. To the extent the context of any provisions of this Agreement makes It appropriate, including 
without limitation any representation, warranty or covenant, the word "Borrower as used in this Agreement shall indude all of Borrower's 
subsidiaries and affiliates. Notwithstanding the foregoing however, under no circumstances shall this Agreement be construed to require 
Lender to make any Loan or other financial accommodation to any of Borrower's subsidiaries or affiliates. 

Successors and Assigns. Alf covenants and agreements by or on behalf of Borrower contained in this Agreement or any Related 
Documents shall bind Borrower's successors and assigns and shall inure to the benefit of Lender and its successors and assigns. Borrower 
shall not, however, have the right to assign Borrower's rights under this Agreement or any Interest therein, without the prior written 
consent of Lender. 

Survival of Representations and Warranties. Borrower understands and agrees that in making the Loan, Lender Is relying on all 
representations, warranties, and covenants made by Borrower In this Agreement or fn any certificate or other Instrument delivered by 
Borrower to Lender under this Agreement or the Related Documents. Borrower further agrees that regardless of any investigation made by 
Lender, all such representations, warranties and covenants will survive the making of the Loan and delivery to Lender of the Related 
Documents, shall be continuing in nature, and shall remain in full force and effect until such time as Borrower's Indebtedness shall be paid 
in full, or until this Agreement shall be terminated In the manner provided above, whichever Is the last to occur. 
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Time Is of the Essence. Ttme is of the essence in the performance of this Agreement. 

Waive Jury. AW parties to this Agreement hereby waive the right to any jury trial in any action, proceeding, or counterclaim brought by any 
party against any other party. 

DEFINITIONS. The following capitalized words and terms shall have the following meanings when used in this Agreement Unless specifically 
stated lo the contrary, all references to dollar amounts shall mean amounts in lawful money of the United Stales of America. Words and terms 
used in the singular shall Include the plural, and the plural shaD include the singular, as the context may require. Words and terms not otherwise 
defined In this Agreement shafl have the meanings attributed to such terms in the Uniform Commercial Code, Accounting words and terms not 
otherwise defined in this Agreement shall have the meanings assigned to them in accordance with generally accepted accounting principles as in 
effect an the date of this Agreement: 

Advance. The word "Advance" means a disbursement of Loan funds made, or to be made, to Borrower or on Borrower's behalf on a line 
of credit or multiple advance basis under the terms and conditions of this Agreement 

Agreement The word “Agreement" means this Business Loan Agreement, as this Business Loan Agreement may be amended or modified 
from time to time, together with all exhibits and schedules attached to this Business Loan Agreement from time to time. 

Borrower. The word "Borrower 0 means BIRD INDUSTRIES, INC. and includes all co-signers and co-makers signing the Note and all their 
successors and assigns. 

Collateral. The word "Collateral" means aD property and assets granted as collateral security for a Loan, whether real or personal property, 
whether granted directly or indirectly, whether granted now or in the future, and whether granted in the form of a security interest, 
mortgage, collateral mortgage, deed of trust assignment pledge, crop pledge, chattel mortgage, collateral chattel mortgage, chattel trust, 
factor's Iran, equipment trust, conditional sale, trust receipt, Ren, charge, lien or title retention contract, lease or consignment intended as a 
security device, or any other security or Ben interest whatsoever, whether created by law, contract or otherwise. 

Environmental Laws. The words 'Environmental Laws" mean any and ail state, federal and local statutes, regulations and ordinances 
relating to the protection of human health or the environment, including without limitation the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. Section 9001, et seq. ("CERCLA"), the Superfund Amendments and 
Reauthorization Act of 1986, Pub. L. No. 99-4-99 ("SARA"), the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801, etseq., 
the Resource Conservation and Recovery Act. 42 U.S.C. Section 6901. el seq., or other applicable state or federal laws, rules, or 
regulations adopted pursuant thereto. 

Event of Default The words "Event of Default" mean any of the events of default set forth in this Agreement in the default section of this 
Agreement. 

GAAP. The word “GAAP** means generally accepted accounting principles. 

Grantor, The word "Grantor" means each and all of the persons or entities granting a Security Interest in any Collateral for the Loan, 
including without limitation all Borrowers granting such a Security Interest. 

Guarantor. The word "Guarantor" means any guarantor, surety, or accommodation party of any or all of the Loan. 

Guaranty. The word “Guaranty*’ means the guaranty from Guarantor to Lender, including without limitation a guaranty of all or part of the 
Note. 

Hazardous Substances. The words "Hazardous Substances" mean materials that, because of their quantity, concentration or physical, 
chemical or infectious characteristics, may cause or pose a present or potential hazard to human health or the environment when 
improperly used, treated, stored, disposed of, generated, manufactured, transported or otherwise handled. The words "Hazardous 
Substances" are used in their very broadest sense and Include without limitation any and an hazardous or toxic substances, materials or 
waste as defined by or listed under the Environmental Laws. The term "Hazardous Substances’ also Includes, without limitation, petroleum 
and petroleum by-products or any fraction thereof and asbestos. 

Indebtedness. The word ’Indebtedness" means the indebtedness evidenced by the Note or Related Documents, including aB principal and 
interest together with all other indebtedness and costs and expenses for which Borrower is responsible under this Agreement or under any 
of the Related Documents. 

Lender. The word “Lender" means Native American Bank, N.A., rts successors and assigns. 

Loan. The word "Loan" means any and all loans and financial accommodations from Lender to Borrower whether now or hereafter 
existing, and however evidenced, including without fimllation those loans and financial accommodations described herein or described on 
any exhibit or schedule attached to this Agreement from time to time. 

Note. The word “Note’ means the Note dated May 6, 2016 and executed by BIRD INDUSTRIES, INC. in the principal amount of 
$680,000.00, together with all renewals of, extensions of. modifications of, refinancings of, consofidations of, and substitutions for the 
note or credit agreement. 

Permitted Liens. The words "Permitted Uens” mean (1) Bens and security interests securing Indebtedness owed by Borrower to Lender; 
(2) liens for taxes, assessments, or similar charges either not yet due or being contested in good faith; (3) Hens of materialmen, 
mechanics, warehousemen, or carriers, or other [ike liens arising In the ordinary course of business and securing obligations which are not 
yet delinquent; (4) purchase money liens or purchase money security interests upon or In any property acquired or held by Borrower in the 
ordinary course of business to secure indebtedness outstanding on the date of this Agreement or permitted to be incurred under the 
paragraph of this Agreement titled "Indebtedness and Liens"; (5) Bens and security interests which, as of the date of this Agreement, 
have been disclosed to and approved by the Lender in writing; and (6) those liens and security interests which rn the aggregate constitute 
an immaterial and insignificant monetary amount with respect to the net value of Borrower’s assets. 

Related Documents. The words "Related Documents" mean all promissory notes, credit agreements, loan agreements, environmental 
agreements, guaranties, security agreements, mortgages, deeds of trust, security deeds, collateral mortgages, and all other instruments, 
agreements and documents, whether now or hereafter existing, executed in connection with the Loan. 

Security Agreement The words "Security Agreement" mean and Include without limitation any agreements, promises, covenants, 
arrangements, understandings or other agreements, whether created by law, contract or otherwise, evidencing, governing, representing, or 
creating a Security Interest 

Security Interest The words “Security Interest" mean, without limitation, any and ail types of collateral security, present and future, 
whether in the form of a lien, charge, encumbrance, mortgage, deed of trust, security dead, assignment pledge, crop pledge, chattel 
mortgage, collateral chattel mortgage, chattel trust factor’s Den, equipment trust, conditional sale, trust receipt Can or title retention 
contract, lease or consignment intended as a security device, or any other security or Gen interest whatsoever whether created by law, 
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contract or otherwise. 

Tangible Met Worth. The words "Tangible Net Worth* mean BorroweTs total assets excluding all intangible assets (Le., goodwill, 
trademarks, patents, copyrights, organizational expenses, and similar intangible items, but including leaseholds and leasehold 
improvements) less total debt. 

BORROWER ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS BUSINESS LOAN AGREEMENT AND BORROWER AGREES TO 
rrs TERMS. THIS BUSINESS LOAN AGREEMENT IS DATED WAV 6, 2016. 

BORROlAHt 
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IA Form ALD10 OMB Control No 

Revised January 2016 Expires: 1/31/20019 

Assignment of Loan Documents and Related Rights 

Native American Bank, N.A. (“Lender”) hereby assigns to the Department of the Interior (“Department”) 
all rights the Lender has under the loan documents identified on the attached Exhibit A . The Lender makes 
this Assignment under the terms of the Department's Loan Guarantee, Insurance and Interest Subsidy 
Program, 25 U.S.C. §§ 1481 et seq ., 1511 et seq ., and 25 CFR Part 103 (the “Program”), upon final 
payment from the Department for the Lender’s Claim for Loss under the following instrument(s): 


S Department Loan Guarantee Certificate Number 

□ Department Loan Insurance Agreement Number * : ‘ . _, with respect to the loan identified 

in Exhibit A . 

The persons signing below represent to the Department that they have due authorization and power to sign this 
Assignment in the capacity stated and to bind the Lender. The Lender also represents to the Department that 
immediately prior to making this Assignment it was the sole owner of the Lender’s interest in the documents 
and rights assigned hereby, or the duly authorized agent of all such parties. 

This Assignment is binding on the Lender, as well as its officers, directors, employees, agents, heirs, executors, 
administrators, assigns, successors in interest, predecessors in interest and anyone else claiming by, through or 
under the Lender. In the event any claim, demand, or action is brought or pursued by, through, or under the 
Lender in contradiction of this Assignment the Lender agrees to indemnify the Department and hold it harmless 
with respect to the claim, demand or action. 

Lender: Joel Smith, SVP/Chief Credit Officer 

Bv ~ jl Ml 
Its: 50 p-cc o 


Paperwork Reduction Act Statement: This form is covered by the Paperwork Reduction Act. It is used to transfer certain 
rights from the respondent to the Federal government. The information is provided by respondents to obtain or retain a 
benefit. In compliance with the Paperwork Reduction Act of 1995, as amended, the collection has been reviewed by' the 
Office of Management and Budget and assigned a number and an expiration date. The number and expiration date are at 
the top right corner of the form. An agency may not sponsor or conduct, and a person is not required to respond to, a 
request for information collection unless it displays a currently valid OMB Control Number. The public reporting burden is 
estimated to average 1 hour per respondent. This includes the time needed'to understand the requirements, gather the 
information, complete the form, and submit it to the Department. Comments regarding the burden or other aspects of the form 
may be directed to the Indian Affairs Information Collection Clearance Officer, Office of Regulatory Affairs - Indian Affairs, 
1849 C Street, NW, MS-4141, Washington, DC 20240. 
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IAForm ALD10 
Revised January 2016 


OMB Control No. 


Expires: 1/31720019 


Privacy Act Statement (5 U.S.C. 552(a)): The authority for collecting this information is 25 U.S.C. 1511. The information will 
be used to administer the Loan Guarantee, Insurance and Interest Subsidy Program, 25 U.S.C. 1481 e/seq. Disclosures of 
this information may be made to track and record payments and unpaid balances and provide information on payments made 
for paying interest subsidy, credits obtained, service loans made, and premiums paid by 

Lenders, and for the other routine uses' described by system of record notice, BIA-13, Loan Management and Accounting 
System. 


\ 


•i 
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Exhibit A 
Loan Documents 


The following loan documents are all subject to the Assignment of Loan Documents and Related 
Rights, to which this Exhibit is attached. Except as otherwise noted, the loan documents are all dated 
May 6, 2016: 


CX Note from Lender to Bird Industries, Inc. (^Borrower”) in-the original principal amount of 
$680,000.00, 

□ Deed of Trust/Mortgage from Borrower to Lender, recorded on_, 20_at 

Book_, Page_in the_(Recorder's Office). 

QC Security Agreement from Bird Industries, Inc. to Lender. 

3 Financing statement from Borrower to Lender, recorded on May 16,2016 at Book N/A, Page N/A 

in the.SOS, SD under filing #20161331152346 (Recorder’s Office). 

S- Guarantee from Laura J. Bird ("Guarantor”) to Lender. 

& Other (specify) Financing statement from Borrower to Lender, recorded on May 20,2016, in SOS 

ND under filing #16-000051613-7. 

Other (specify) Titles as described in the attached Exhibit B. 

Other (specify) Commercial Loan Agreement between Lender and Borrower. 


3 

s 




Other (specify) Authorization by Bird Industries, Inc. 


x Other: Security Agreement from Laura J. Bird to Lender 
x Other: Sercurity Agreement from Bird Industries, Inc. 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington, DC 20240 


CERTIFICATE OF INDEBTEDNESS 


Bird Industries, Inc, 

Registered Agent Eric Rasmussen 
1441 6th Street Suite 200 
Brookings, SD. 57006 


Laura Bird 



Total debt due United States as of Date: August 21,2018 
Principal: S 594,111,40 
Interest (through Date *): S 53,287.60 
Total: S 647,399.00 

*As per the Promissory Note executed on Date May 6,2016 

I certify that the Department of the Interior, Office of Indian Energy and Economic Development (OIEED), Division 
of Capital Investment (DC1), and the Bureau of Indian Affair’s (BIA) Loan Accounting Section (LAS) record shows 
that the debtors named above are indebted to the United States in the amount stated above. 

The claim arose from a defaulted Guaranteed Loan pursuant to 25 CFRPart 103. 

CERTIFICATION: Pursuant to 25 USC § 1746(2), I certify under penalty of peijury that the foregoing is true and 
correct to the best of my knowledge and belief based upon information provided by the Department of the Interior, 
Office of Indian Energy and Economic Development (OIEED), Division of Capital Investment (DCI), and the 

RnrAim nflnrlian AffaiV’c T nan Ar>omrn-Kntr {1 A 



Sherrie A. Miller 

Collections Coordinator 

Division of Capital Investment 

Office of Indian Energy and Economic Development 

U. S. Department of the Interior 
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COMMERCIAL SECURITY AGREEMENT 



References in the boxes above are for Lender’s use only and do not limit the applicability of this document to any particular loan or item. 

Any item above containing has been omitted due to text length limitations. _ 


Grantor: biro industries, inc. 

PO BOX 487 
Brookings, SO 5700$ 


Lender: Native American Bank, N.A. 

Denver Branch 
999 18th Street, Suite 2460 
Denver, CO 80202 


THIS COMMERCIAL SECURITY AGREEMENT dated May 6, 2016, is rrocte and executed between BIRD INDUSTRIES, INC. (''Grantor") and 
Kbtive American Bank, NJL ("Lender"). 

GRANT OF SECURITY INTEREST, For v^uabte consideration. Grantor cpants to Lender a security Interest in the Collateral to secure the 
Indebtedness and agrees that Lender shell have the fights stated in this Agreement vrith respect to the Col lateral, in addfion to all other rights 
which Lender may have by law. 

COLLATERAL DESCRIPTION. The word ’Collateral* as used in this Agreement means the following described property, whether now owned or 
hereafter acquired, whether now existing or hereafter arising, and whenever located, in which Grantor is giving to Lender a security interest for 
the paymenl of the Indebtedness and performance of all other obligations under the Note and this Agreement* 

All inventory, equipment, accounts (Including but not limited to all health-care-insurance receivables), chattel paper, instruments (including 
but not limited to all promissory notes), tetter-of-credlt rights, letters of credit, documents, deposit accounts, investment property, money, 
other rights to payment and performance, and general intangibles (including but not limited to ail software and all payment Intangibles); all 
oil, gas and other minerals before extraction; all oil, gas, other minerals and accounts constituting as-extracted collateral; all fixtures; ail 
timber to be cut; all attachments, accessions, accessories, fittings, increases, tools, parts, repairs, supplies, and commingled goods relating 
to the foregoing property, and all additions, replacements of and substitutions for all or any part of the foregoing property; ail insurance 
refunds rotating to the foregoing property; all good will relating to the foregoing property; all records and data and embedded software 
relating to the foregoing property, and ail equipment, Inventory and software to utilize, create, maintain and process any such records and 
data on electronic media; and ail supporting obligations relating to the foregoing property; ail whether now existing or hereafter arising, 
whether now owned or hereafter acquired or whether now or hereafter subject to any rights In the foregoing property; and all products and 
proceeds (Including but not limited to all insurance payments) of or relating to the foregoing property. 

In addition, the word “Collateral" also includes all the following, whether now owned or hereafter acquired, whether now existing or hereafter 
arising, and wherever located: 

(A) All accessions, attachments, accessories, tools, parts, supplies, replacements of and additions to any of the collateral described herein, 
whether added now or later. 

(B) All products and produce of any of the property described in this Collateral section. 

(C) All accounts, general intangibles, instruments, rents, monies, payments, and all other rights, arising out of a sale, lease, consignment 
or other disposition of any of the property described in this Collateral section. 

(O) All proceeds (including insurance proceeds) from the sale, destruction, loss, or other disposition of any of the property described in this 
Collateral section, and sums due from a third party who has damaged or destroyed the Collateral or from that party's insurer, whether due 
to judgment, settlement or other process. 

(E) All records and data relating to any of the property described in this Collateral section, whether in the form of a writing, photograph, 
microfilm, microfiche, or electronic media, together with all of Grantor's right title, and interest in and to all computer software required to 
utilize, create, maintain, and process any such records or data on electronic media. 


FUTURE ADVANCES. In addition to the Note, this Agreement secures all future advances made by Lender to Grantor regardless of whether the 
advances are made a) pursuant to a commitment or b) for the same purposes. 

RIGHT OF SETOFF* To the extent permitted by applicable law. Lender reserves a right of setoff in all Grantor’s accounts with Lender (whether 
checking, savings, or some other account). This includes a!) accounts Grantor holds Jointly with someone else and ail accounts Grantor may 
open in the future. However, this does not include any IRA or Keogh accounts, or any trust accounts for which setoff would be prohibited by 
law. Grantor authorizes Lender, to the extent permitted by applicable law. to charge or setoff all sums owing on the Indebtedness against any 
and ail such accounts. 

GRANTOR’S REPRESENTATIONS AND WARRANTIES WITH RESPECT TO THE COLLATERAL With respect to the Collateral, Grantor represents 
and promises to Lender that: 

Perfection of Security interest Grantor agrees to take whatever actions are requested by Lender to perfect and continue Lender's security 
interest In the Collateral. Upon request of Lender, Grantor will deliver to Lender any and all of the documents evidencing or constituting the 
Collateral, and Grantor will note Lender’s interest upon any and all chattel paper and Instruments if not delivered to Lender for possession 
by Lender. This is a continuing Security Agreement and will continue in effect even though all or any part of the Indebtedness is paid In full 
and even though for a period of time Grantor may not be indebted to Lender. 

Notices to Lender, Grantor will promptly notify Lender in writing at Lender’s address shown above (or such ether addresses as Lender may 
designate from time to time) prior to any (1) change in Grantor's name; (2) change in Grantor's assumed business name(s); (3) change 
in the management of the Corporation Grantor; (4) change in the authorized signer(s); (5) change In Grantor’s principal office address; 
(6) change in Grantor's state of organization; (7) conversion of Grantor to a new or different type of business entity; or (8) change in 
any other aspect of Grantor that directly or indirectly relates to any agreements between Grantor and Lender. No change in Grantor's name 
or state of organization will take effect until after Lender has received notice. 

No Violation. The execution and delivery of this Agreement will not violate any law or agreement governing Grantor or to which Grantor is 
a party, and its certificate or articles of incorporation and bylaws do not prohibit any term or condition of this Agreement. 

Enforceability of Collateral. To the extent the Collateral consists of accounts, chattel paper, or general Intangibles, as defined by the 
Uniform Commercial Code, the Collateral is enforceable in accordance with its terms, is genuine, and fully compiles with all applicable laws 
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and regulations concerning form, content and manner of preparation and execution, and all persons appearing to be obligated on the 
CollateraJ have authority and capacity to contract and are in fad obligated as they appear to be on the Collateral At the time any account 
becomes subject to a security interest In favor of Lender, the account shall be a good and valid account representing an undisputed, bona 
fide indebtedness Incurred by the account debtor, for merchandise held subject to delivery instructions or previously shipped or delivered 
pursuant to a contract of sale, or for services previously performed by Grantor with or for the account debtor So long as this Agreement 
remains in effect Grantor shall not without Lender's prior written consent, compromise, settle, adjust or extend payment under or with 
regard to any such Accounts. There shall be no setoffs or counterclaims against any of the Collateral, and no agreement shall have been 
made under which any deductions or discounts may be claimed concerning the Collateral except those disclosed to Lender in writing. 

Location of the Collateral. Except in the ordinary course of Grantor's business, Grantor agrees to keep the Collateral (or to the extent the 
Collateral consists of Intangible property such as accounts or general intangibles, the records concerning the Collateral) at Grantors 
address shown above or at such other locations as are acceptable to Lender. Upon Lender's request. Grantor will deliver to Lender in form 
satisfactory to Lender a schedule of real properties and Collateral locations relating to Grantor's operations, including without limitation the 
following: (1) all real property Grantor owns or is purchasing; (2) all real property Grantor is renting or leasing; (3) all storage facffities 
Grantor owns, rents, teases, or uses; and (4) all other properties where Collateral is or may be located. 

Removal of the Collateral. Except in the ordinary course of Grantor's business, including the sales of inventory, Grantor shall not remove 
the Collateral from its existing location without Lender's prior written consent. To the extent that the Collateral consists of vehicles, or 
other titled property. Grantor shaP not take or permit any action which would require application for certificates of title for the vehicles 
outside the State of South Dakota, without Lender's prior written consent. Grantor shall, whenever requested, advise Lender of the exact 
location of the Collateral 

Transactions Involving Collateral Except for inventory sold or accounts collected in the ordinary course of Grantors business, or as 
otherwise provided for in this Agreement, Grantor shall not sett, offer to seH, or otherwise transfer or dispose of the Collateral While 
Grantor is not in default under this Agreement, Grantor may sell inventory, but only in the ordinary course of its business and only to buyers 
who qualify as a buyer in the ordinary course of business. A sate in the ordinary course of Grantor's business does not induda a transfer in 
partial or total satisfaction of a debt or any bulk sale. Grantor shall not pledge, mortgage, encumber or otherwise permit the CollateraJ to 
be subject to any lien, security Interest, encumbrance, or charge, other than the security interest provided for in this Agreement, without 
the prior written consent of Lender. This includes security interests even If junior in right to the security interests granted under this 
Agreement. Unless waived by Lender, all proceeds from any disposition of the Collateral (for whatever reason) stall be held in trust for 
Lender and shall not be commingled with any other funds; provided however, this requirement shall not constitute 'consent by Lender to any 
sale or other disposition. Upon receipt, Grantor shall immediately deliver any such proceeds to Lender. * 

Title. Grantor represents and warrants to Lender that Grantor holds good and marketable title to the Collateral, free and dear of all liens 
and encumbrances except for the Gen of this Agreement. No financing statement covering any of the Collateral is on file in any public 
office other than those which reflect the security interest created by this Agreement or to which Lender has specifically consented. 
Grantor shall defend Lender's rights In the Collateral against the claims and demands of all other persons. 

Repairs and Maintenance. Grantor agrees to keep and maintain, and to cause others to keep and maintain, the Collateral in good order, 
repair and condition al all times while this Agreement remains In effect. Grantor further agrees to pay when due all claims for work done 
on, or services rendered or material furnished in connection with the Collateral so that no lien or encumbrance may ever attach to or be 
filed against the Collateral. 

Inspection of Collateral Lender and Lender's designated representatives and agents shall have the right al all reasonable times to examine 
and inspect the Collateral wherever located. 

Taxes, Assessments and Liens. Grantor will pay when due aU taxes, assessments and liens upon the Collateral Its use or operation, upon 
this Agreement upon any promissory note or notes evidencing the Indebtedness, or upon any of the other Related Documents. Grantor 
may withhold any such payment or may elect to contest any Oen if Grantor is In good faith conducting an appropriate proceeding to contest 
the obligation to pay and so long as Lender's interest In the Collateral is not jeopardized in Lender's sole opinion. If the Collateral is 
subjected to a lien which is not discharged within fifteen (15) days, Grantor shall deposit with Lender cash, a sufficient corporate surety 
bond or other security satisfactory to Lender in an amount adequate to provide for the discharge of the lien plus any interest, costs, 
attorneys' fees or other charges that could accrue as a result of foreclosure or sale of the Collateral. In any contest Grantor shall defend 
itself and Lender and shaR satisfy any final adverse judgment before enforcement against the Collateral Grantor shall name Lender as an 
additional obligee under any surety bond furnished In the contest proceedings. Grantor further agrees to famish Lender with evidence that 
such taxes, assessments, and governmental and other charges have been paid in full and In a timely manner. Grantor may withhold any 
such payment or may elect to contest any lien (f Grantor Is in good faith conducting an appropriate proceeding to contest the obligation to 
pay and so long as Lender's interest in the Collateral is not jeopardized. 

Compliance with Governmental Requirements. Grantor shall comply promptly with all laws, ordinances, rules and regulations of all 
governmental authorities, now or hereafter In effect, applicable to the ownership, production, disposition, or use of the Collateral Including 
all laws or regulations relating to the undue erosion of highly-erodible land or relating to the conversion of wetlands for the production of an 
agricultural product or .commodity. Grantor may contest in good faith any such law, ordinance or regulation and withhold compliance 
during any proceeding, including appropriate appeals, so long as Lender's Interest in the Collateral, in Lender's opinion, is not jeopardized. 

Hazardous Substances. Grantor represents and warrants that the Collateral never has been, and never will be so tong as this Agreement 
remains a lien on the Collateral used in violation of any Environmental Laws or for the generation, manufacture, storage, transportation, 
treatment, disposal, release or threatened release of any Hazardous Substance. The representations and warranties contained herein are 
based on Grantor's due dfflgence in investigating the Collateral for Hazardous Substances. Grantor hereby (1) releases and waives any 
future claims against Lender for indemnity or contribution in the event Grantor becomes liabla for cleanup or other costs under any 
Environmental Laws, and (2) agrees to indemnify, defend, and hold harmless Lender against any and afl daims and tosses resulting from a 
breach of this provision of this Agreement. This obligation to indemnify and defend shall survive the payment of the Indebtedness and the 
satisfaction of this AgreemenL 

Maintenance of Casualty Insurance. Grantor shall procure and maintain all risks insurance, including without limitation fire, theft and 
liability coverage together with such other insurance as Lender may require with respect to the Collateral, In form, amounts, coverages and 
basis reasonably acceptable to Lender and issued by a company or companies reasonably acceptable to Lender, Grantor, upon request of 
Lender, wifi deliver to Lender from time to time the policies or certificates of insurance In form satisfactory to Lender, including stipulations 
that coverages will not be cancelled or diminished without at least thirty (30) days' prior written notice to Lender and not including any 
disclaimer of the insurer's liability for failure , to give such a notice. Each Insurance policy also shaR include an endorsement providing that 
coverage in favor of Lender will not be impaired in any way by any act, omission or default of Grantor or any other person, Jn connection 
with all policies covering assets in which Lender holds or is offered a security interest Grantor wilt provide Lender with such loss payable 
or other endorsements as Lender may require. If Grantor at any time foils to obtain or maintain any insurance as required under this 
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Agreement, Lender may (but shall not be obligated to) obtain such insurance as Lender deems appropriate, including If Lender so chooses 
"single Interest insurance," which will cover only Lender's interest in the Collateral. 

Application of Insurance Proceeds. Grantor shall promptly notify Lender of any loss or damage to the Collateral, whether or not such 
casualty or loss is covered by insurance. Lender may make proof of loss If Grantor falls to do so within fifteen {15) days of the casualty. 
All proceeds of any insurance on the CoflateraL including accrued proceeds thereon, shall be held by Lender as part of the Collateral. If 
Lender consents to repair or replacement of the damaged or destroyed Collateral, Lender shall, upon satisfactory proof of expenditure, pay 
or reimburse Grantor from the proceeds for the reasonable cost of repair or restoration. If Lender does not consent to repair or replacement 
of the Collateral, Lender shall retain a sufficient amount of the proceeds to pay all of the Indebtedness, and shall pay the balance to 
Grantor, Any proceeds which have not been disbursed within six (6) months after their receipt and which Grantor has not commftted to 
the repair or restoration of the Collateral shall be used to prepay the Indebtedness. 

Insurance Reserves. Lender may require Grantor to maintain with Lender reserves for payment of insurance premiums, which reserves shall 
be created by monthly payments from Grantor of a sum estimated by Lender to be sufficient to produce, at least fifteen (15) days before 
the premium due date, amounts at least equal to the insurance premiums to be paid. If fifteen (15) days before payment Is due. the reserve 
funds are Insufficient, Grantor shall upon demand pay any deficiency to Lender. The reserve funds shall be held by Lender as a general 
deposit and shall constitute a non-inlerest-bearing account which Lender may satisfy by payment of the insurance premiums required to be 
paid by Grantor as they become due. Lender does not hold the reserve funds in trust for Grantor, and Lender is not the agent of Grantor 
for payment of the Insurance premiums required to be paid by Grantor. The responsibility for the payment of premiums shall remain 
Grantor's sole responsibility. 

Insurance Reports. Grantor, upon request of Lender, shall furnish to Lender reports on each existing policy of insurance showing such 
Information as Lender may reasonably request including the following: (1) the name of the insurer; (2) the risks insured; (3) the amount 
of the policy; (4) the property insured; (5) the then current value on the basis of which insurance has been obtained and the manner of 
determining that value; and (6) the expiration date of the poEcy. in addition, Grantor shall upon request by Lender (however not more 
often than annually) have an independent appraiser satisfactory to Lender determine, as applicable, the cash value or replacement cost of 
the Collateral. 

Financing Statements. Grantor authorizes Lender to file a UCC financing statement, or alternatively, a copy of this Agreement to perfect 
Lender's security Interest. At Lenders request. Grantor additionally agrees to sign all other documents that are necessary to perfect, 
protect, and continue Lender's security interest in the Property. Grantor will pay all tiling fees, title transfer fees, and other fees and costs 
involved unless prohibited by law or unless Lander is required by taw to pay such fees and costs. Grantor irrevocably appoints Lender to 
execute documents necessary to transfer title if there is a default. Lender may file a copy of this Agreement as a financing statement 

GRANTOR’S RIGHT TO POSSESSION AND TO COLLECT ACCOUNTS. Until default and except as otherwise provided below with respect to 
accounts. Grantor may have possession of the tangible personal property and beneficial use of all the Collateral and may use It in any lawful 
manner not inconsistent with this Agreement or the Related Documents, provided that Grantor's right to possession and beneficial use shall not 
apply to any Collateral where possession of the Collateral by Lender is required by law to perfect Lender's security interest in such Collateral. 
Until otherwise notified by Lender, Grantor may collect any of the Collateral consisting of accounts. At any time and even though no Event of 
Default exists, Lender may exercise its rights to collect the accounts and to notify account debtors to make payments directly to Lender for 
application to the indebtedness. If Lender at any time has possession of any Collateral, whether before or after an Event of Default, Lender shall 
be deemed to have exercised reasonable care in the custody and preservation of the Collateral If Lender takes such action for that purpose as 
Grantor shall request or as Lender, in Lender's sole discretion, shall deem appropriate under the circumstances, but failure to honor any request 
by Grantor shall not of itself be deemed to be a failure to exercise reasonable care. Lender shall not be required to take any steps necessary to 
preserve any rights in the Collateral against prior parties, nor to protect, preserve or maintain any security Interest given to secure the 
Indebtedness. 

LENDER'S EXPENDITURES* If any action or proceeding is commenced that would materially affect Lender's Interest in the Collateral or jf 
Grantor fails to comply with any provision of this Agreement or any Related Documents, including but not limited to Grantor’s failure to 
discharge or pay when due any amounts Grantor is required to discharge or pay under this Agreement or any Related Documents, Lender on 
Grantor's behalf may (but shall not be obligated to) take any action that Lender deems appropriate, including but not limited to discharging or 
paying an taxes, Sens, security interests, encumbrances and other claims, at any time levied or placed on the Collateral and paying all costs for 
insuring, maintaining and preserving the CoSateral. Ail such expenditures incurred or paid by Lender for such purposes will then bear Interest at 
the rate charged under the Note from the date Incurred or paid by Lender to the date of repayment by Grantor. All.such expenses will become a 
part of the Indebtedness and, at Lender’s option, will (A) be payable on demand; (B) be added to the balance of the Mote and be apportioned 
among and be payable with any installment payments to become due during either (1) the term of any applicable insurance policy; or (2) the 
remaining term of the Note; or (C) be treated as a balloon payment which will be due and payable at the Note's maturity. The Agreement also 
will secure payment of these amounts. Such right shall be in addition to ail other rights and remedies to which Lender may be entitled upon 
Default i 

DEFAULT. Each of the following shad constitute an Event of Default under this Agreement 
Payment Default Grantor falls to make any payment when due under the Indebtedness. 

Other Defaults. Grantor fails to comply with or to perform any ether term, obligation, covenant or condition contained in this Agreement or 
in any of the Related Documents or to comply with or to perform any term, obligation, covenant or condition contained in any other 
agreement between Lender and Grantor. 

Default In Favor of Third Parties, Any guarantor or Grantor defaults under any loan, extension of credit, security agreement, purchase or 
sales agreement, or any other agreement, In favor of any other creditor or person that may materially affect any of any guarantors or 
Grantor's property or ability to perform their respective obligations under this Agreement or any of the Related Documents. 

False Statements. Any warranty, representation or statement made or furnished to Lender by Grantor or on Grantor's behalf under this 
Agreement or the Related Documents Is false or misleading in any material respect either now or at the time made or furnished or becomes 
false or misleading at any time thereafter. 

Defective Collateralization. This Agreement or any of the Related Documents ceases to be in full force and effect (including failure of any 
collateral document to create a valid and perfected security Interest or lien) at any time and for any reason. 

Insolvency. The dissolution or termination of Grantor’s existence as a going business, the insolvency of Grantor, the appointment of a 
receiver for any part of Grantor's property, any assignment for the benefit of creditors, any type of creditor workout, or the commencement 
of any proceeding under any bankruptcy or insolvency laws by or against Grantor. 

Creditor or Forfeiture Proceedings. Commencement of foreclosure or forfeiture proceedings, whether by judicial proceeding, self-help, 
repossession or any other method, by any creditor of Grantor or by any governmental agency against any collateral securing the 
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Indebtedness. This Includes a garnishment of ary of Grantor's accounts. Inducting deposit accounts, with Lender. However, this Event of 
Default shall not apply if there is a good faith dispute by Grantor as to the validity or reasonableness of the claim which is the basis of the 
creditor or forfefture proceeding and if Grantor gives Lender written notice of the creditor or forfeiture proceeding and deposits with Lender 
monies or a surety bond for the creditor or forfeiture proceeding, in an amount determined by Lender, in its sole discretion, as being an 
adequate reserve or bond for the dispute. 

Events Affecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the Indebtedness or Guarantor 
dies or becomes incompetent or revokes or disputes the validity of, or liability^under. any Guaranty of the Indebtedness, 

Adverse Change. A material adverse change occurs In Grantor's financial condition, or Lender believes the prospect of payment or 
performance of the Indebtedness Is impaired. 

Insecurity. Lender in good faith believes Itself insecure. 

RIGHTS AND REMEDIES ON DEFAULT. If an Event of Default occurs under this Agreement at any time thereafter, Lender shall have all the 
rights of a secured party under the South Dakota Uniform Commercial Code. In addition and without limitation, Lender may exercise any one or 
mors of the following rights and remedies: 

Accelerate Indebtedness. Lender may declare the entire Indebtedness, including any prepayment penalty which Grantor would be required 
to pay, immediately due and payable, without notice of any kind to Grantor. 

Assemble CoHateraL Lender may require Grantor to deliver to Lender all or any portion of the Collateral and any and all certificates of title 
and other documents relating to the Collateral. Lender may require Grantor to assemble the Collateral and make it available to Lender at a 
place to be designated by Lender. Lender also shall have foil power to enter upon the property of Grantor to take possession of and 
remove the Collateral, if the Collateral contains other goods not covered by this Agreement at the time of repossession. Grantor agrees 
Lender may take such other goods, provided that Lender makes reasonable efforts to return them to Grantor after repossession. 

Sell the Collateral. Lender shall have full power to sell, lease, transfer, or otherwise deal with the Collateral or proceeds thereof in Lender's 
own name or that of Grantor. Lender may sell the Collateral at public auction or private sale. Unless the Collateral threatens to dedine 
speedily in value or is of a type customarily sold on a recognized market. Lender will give Grantor, and other persons as required by law, 
reasonable notice of the time and place of any public sale, or the time after which any private sale or any other disposition of the Collateral 
is to be made. However, no notice need be provided to any person who, after Event of Default occurs, enters into and authenticates an 
agreement waiving that person's right to notification of sate. The requirements of reasonable notice shall be met if such notice Is given at 
least ten (10) days before the time of the sale or disposition. All expenses relating to the disposition of the Collateral, Including without 
limitation the expenses of retaking/holding, insuring, preparing for sale and selling the Collateral, shall become a part of the Indebtedness 
secured by this Agreement and shall be payable on demand, with Interest at the Note rate from date of expenditure until repaid. 

Appoint Receiver. Lender shall have the right to have a receiver appointed to take possession of all or any part of the Collateral, with the 
power to protect and preserve the Collateral, to operate the Collateral preceding foreclosure or sale, and to collect the rents from the 
Collateral and apply the proceeds, over and above the cost of the receivership, against the Indebtedness. The receiver may serve without 
bond if permitted by law, Lender's right to the appointment of a receiver shall exist whether or not the apparent value of the Collateral 
exceeds the Indebtedness by a substantial amount Employment by Lender shall not disqualify a person from serving as a receiver. 

Collect Revenues, Apply Accounts. Lender, either Itself or through a receiver, may collect the payments, rents, income, and revenues from 
the Collateral. Lender may at any time in Lender's discretion transfer any Collateral Into Lender's own name or that of Lender's nominee 
and receive the payments, rents, income, and revenues therefrom and hold the same as security for the Indebtedness or apply it to 
payment of the Indebtedness in such order of preference as Lender may determine. Insofar as the Collateral consists of accounts, general 
fntangibles, Insurance policies, instruments, chattel paper, choses in action, or similar property. Lender may demand, collect, receipt for, 
settle, compromise, adjust sue for, foreclose, or realize on the Collateral as Lender may determine, whether or not Indebtedness or 
Collateral Is then due. For these purposes, Lender may, on behalf of and In the name of Grantor, receive, open and dispose of mail 
addressed to Grantor; change any address to which mafl and payments are to be sent; and endorse notes, checks, drafts, money orders, 
documents of title, instruments and items pertaining to payment, shipment, or storage of any CoHateral. To facilitate collection. Lender 
may notify account debtors and obligors on any Collateral to make payments directly to Lender. 

Obtain Deficiency. If Lender chooses to sell any or all of the Collateral, Lender may obtain a judgment against Grantor for any deficiency 
remaining on the Indebtedness due to Lender after application of all amounts received from the exercise of the rights provided in this 
Agreement Grantor shall be liable for a deficiency even If the transaction described In this subsection Is a sale of accounts or chattel 
paper. 

Other Rights and Remedies. Lender shall have all the rights and remedies of a secured creditor under the provisions of the Uniform 
Commercial Code, as may be amended from time to time. In addition, Lender shall have and may exercise any or all other rights and 
remedies it may have avaDabie at law, in equity, or otherwise. 

Election of Remedies. Except as may be prohibited by applicable law, all of Lender's rights and remedies, whether evidenced by this 
Agreement, the Related Documents, or by any other writing, shall be cumulative and may be exercised singularly or concurrently. Election 
by Lender lo pursue any remedy shall not exclude pursuit of any other remedy, and an election to make expenditures or to take action to 
perform an obDgation of Grantor under this Agreement, after Grantor's failure to perform, shall not affect Lender’s right to declare a default 
and exercise its remedies. 

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Agreement: 

Amendments. This Agreement, together with any Related Documents, constitutes the entire understanding and agreement of the parties 
as to the matters set forth in this Agreement. No alteration of or amendment to this Agreement shaD be effective unless given in writing 
and signed by the party or parties sought to be charged or bound by the alteration or amendment. 

Attorneys* Fees; Expenses. Grantor agrees to pay upon demand alt of Lender's costs and expenses, including'Lender's attorneys* fees and 
Lender's legal expenses, incurred in connection with the enforcement of this Agreement Lender may hire or pay someone else to help 
enforce this Agreement, and Grantor shall pay the costs and expenses of such enforcement. Costs and expenses include Lender’s 
attorneys* fees and legal expenses whether or not there is a lawsuit, Including attorneys' fees and legal expenses for bankruptcy 
proceedings (Including efforts to modify or vacate any automatic stay or injunction), appeals, and any anticipated post-judgment collection 
services. Grantor also shall pay all court costs and such additional fees as may be directed by the court. 

Caption Headings. Caption headings In this Agreement are for convenience purposes only and are not to be used to interpret or define the 
provisions of this Agreement. 

Governing Law. With respect to procedural matters related to the perfection and enforcement of Lender's rights against the Collateral, this 
Agreement will be governed by federal law applicable to Lender and to the extent not preempted by federal law, the laws of the State of 
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South Dakota, [n all other respects, this Agreement will be governed by federal taw applicable to Lender and, to the extent not preempted 
by federal law, the laws of the State of Colorado without regard to its conflicts of law provisions. However, if there ever is a question 
about whether any provision of this Agreement is valid or enforceable, the provision that is questioned will be governed by whichever state 
or federal law would find the provision to be valid and enforceable. The roan transaction that Is evidenced by the Note and this Agreement 
has been applied for, considered, approved and made, and all necessary loan documents have been accepted by Lender in the State of 
Colorado. 

Choice of Venue. If there is a lawsuit, Grantor agrees upon Lender's request to submit to the jurisdiction of the courts of Denver County. 
State of Colorado. 

No Waiver by Lender. Lender shall not be deemed to have waived any rights under this Agreement unless such waiver Is given in writing 
and signed by Lender. No delay or omission on the part of Lender in exeidsfog any right shall operate as a waiver of such right or any 
other right A waiver by Lender of a provision of this Agreement shall not prejudice or constitute a waiver of Lender's right otherwise to 
demand strict compliance with that provision or any other provision of this Agreement No prior waiver by Lender, nor any course of 
dealing between Lender and Grantor, shan constitute a waiver of any of Lender's rights or of any of Grantor's obligations as to any future 
transactions- Whenever the consent of Lender is required under this Agreement the granting of such consent by Lender in any instance 
shaK not constitute continuing consent to subsequent instances where such consent is required and In all cases such consent may be 
granted or withheld in the sole discretion of Lender. 

Notices. Any notice required to be given under this Agreement shall be given in writing, and shall be effective when actually delivered, 
when actually received by telefacsimile {unless otherwise required by law), when deposited with a nationally recognized overnight courier, 
or, if mailed, when deposited In the United States mail, as first class, certified or registered mail postage prepaid, directed to the addresses 
shown near the beginning of this Agreement Any party may change its address for notices under this Agreement by giving forma! written 
notice to the other parties, specifying that the purpose of the notice Is to change the party's address. For notice purposes. Grantor agrees 
to keep Lender informed at aS times of Grantor's current address. Unless otherwise provided or required by law, if there is more than one 
Grantor, any notice given by Lender to any Grantor is deemed to be notice given to all Grantors. 

Power of Attorney. Grantor hereby appoints Lender as Grantor's irrevocable attorney-in-fact for the purpose of executing any documents 
necessary to perfect, amend, or to continue the security interest granted in this Agreement or to demand termination of filings of other 
secured parties. Lender may at any time, and without further authorization from Grantor, file a carbon, photographic or other reproduction 
of any financing statement or of this Agreement for use as a financing statement Grantor will reimburse Lender for all expenses for the 
perfection and the continuation of the perfection of Lender's security interest in the Collateral. 

Severability. If a court of competent jurisdiction finds any provision of this Agreement to be illegal, invalid, or unenforceable as to any 
circumstance, that finding shall not make the offending provision illegal, invalid, or unenforceable as to any other circumstance. If feasible, 
the offending provision shall be considered modified so that it becomes legal, valid and enforceable. If the offending provision cannot be so 
modified, it shall be considered deleted from this Agreement Unless otherwise required by law, the illegality, invalidity, or unenforceabjCty 
of any provision of this Agreement shall not affect the legality, validity or enforceability of any other provision of this Agreement 

Successors and Assigns. Subject to any limitations stated in this Agreement on transfer of Grantor's interest, this Agreement shall be 
binding upon and iruire to the benefit of the parties, their successors and assigns. If ownership of the Collateral becomes vested in a 
person other than Grantor, Lender, without notice to Grantor, may deal with Grantor's successors with reference to this Agreement and the 
Indebtedness by way of forbearance or extension without releasing Grantor from the obligations of this Agreement or liability under the 
indebtedness. 

Survival of Representations and Warranties. All representations, warranties, and agreements made by Grantor in this Agreement shall 
survive the execution and delivery of this Agreement, shall be continuing In nature, and shall remain in full force and effect until such time 
as Grantor's Indebtedness shall be paid in full. 

Time is of the Essence. Time Is of the essence in the performance of this Agreement. 

Waive Jury. All parties to this Agreement hereby waive the right to any jury trial in any action, proceeding, or counterclaim brought by any 
party against any other party. 

DEFINITIONS. The following capitalized words and terms shall have the following meanings when used in this Agreement Unless specifically 
stated to the contrary, all references’ to dollar amounts shall mean amounts in lawful money of the United States of America. Words and terms 
used in the singular shall include the plural, and the plural shall include the singular, as the context may require. Words and terms not otherwise 
defined in this Agreement shall have the meanings attributed to such terms in the Uniform Commercial Code: 

Agreement, The word "Agreement* 1 means this Commercial Security Agreement as this Commercial Security Agreement may be amended 
or modified from time to time, together with all exhibits and schedules attached to this Commercial Security Agreement from time to time. 

Borrower. The word "Borrower" means BIRD INDUSTRIES, INC. and includes all co-signers and co-makers signing the Note and ail their 
successors and assigns. 

Collateral. The word "Collateral** means all of Grantor’s right, title and Interest in and to all the Collateral as described Irt the Collateral 
Description section of this Agreement 

Default The word "Default" means the Default set forth In this Agreement in the section titled "Default". 

Environmental Laws, The words ’Environmental Laws" mean any and all state, federal and local statutes, regulations and ordinances 
relating to the protection of human health or the environment, including without limitation the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. Section 9601, et seq. fCERCLA"), the Superftind Amendments and 
Reauthorizafion Act of 1986, Pub. L. No. 99*499 ("SARA"), the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801, et seq., 
the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901, et seq., or other applicable state or federal laws, rules, or 
regulations adopted pursuant thereto. 

Event of Default The words “Event of Default 1 * mean any of the events of default set forth In this Agreement in the default section of this 
Agreement 

Grantor. The word "Grantor" means BIRD INDUSTRIES. INC.. 

Guarantor. The word "Guarantor* 1 means any guarantor, surety, or accommodation party of any or all of the Indebtedness. 

Guaranty. The word "Guaranty" means the guaranty from Guarantor to Lender, including without limitation a guaranty of all or part of the 
Note. 

Hazardous Substances. The words “Hazardous Substances* mean materials that, because of their quantity, concentration or physical, 
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chemical or infectious characteristics, may cause or pose a present or potential hazard to human health or the environment when 
improperly used, treated, stored, disposed of, generated, manufactured, transported or otherwise handled. The words "Hazardous 
Substances" are used in their very broadest sense and include without limitation any and all hazardous or toxic substances, materials or 
waste as defined by or listed under the Environmental Laws. The term "Hazardous Substances" also Inoludes, without limitation, petroleum 
and petroleum by-products or any fraction thereof and asbestos. 

Indebtedness. The word "Indebtedness” means the indebtedness evidenced by the Note or Related Documents, Including all principal and 
interest together with aH other indebtedness and costs and expenses for which Grantor is responsible under this Agreement or under any of 
the Related Documents- Specifically, without limitation, Indebtedness Includes the future advances set forth in the Future Advances 
provision of this Agreement together with aC interest thereon. 

Lender. The word "Lender" means Native American Bank. N.A., its successors and assigns. 

Note. The word "Note" means the Note dated May 6. 2016 and executed by BIRD INDUSTRIES. INC. in the principal amount of 
$680,000.00, together with an renewals of, extensions of, modifications of, refinancings of, consolidations of, and substitutions for the 
note or credit agreement. 

Property. The word "Property" means all of Grantor's right, title and Interest in and to all the Property as described in the “Collateral 
Description" section of this AgreemenL 

Related Documents. The words "Related Documents" mean all promissory notes, credit agreements, loan agreements, environmental 
agreements, guaranties, security agreements, mortgages, deeds of trust, security deeds, collateral mortgages, and all other instruments, 
agreements and documents, whether now or hereafter existing, executed in connection with the Indebtedness. 

GRANTOR HAS READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS COMMERCIAL SECURITY AGREEMENT AND AGREES TO ITS 
TERMS. THIS AGREERENT IS DATED MAY 6, 2016. 

GRANTOR: 


r 



This document was prepared by: 


Lwcr^o, Vcr. 1 OX Copr D*H WA CwponMn 1WT, 2018, AJt fluent* -30rCO LJCmjVE«ttFC WW 
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References fri the boxes above are for Lender's use only and do not limit the applicability of this document to any particular loan or Hem. 
_ Any'item above containing has been omitted due to text length limitations. ______ 

Grantor. BIRD INDUSTRIES, INC. Lender: Native American Bank, N.A. 

PO BOX 487 Denver Branch 

Brookings, SD 57006 999 18th Street, Suite 2460 

Denver, CO 80202 


THIS COMMERCIAL SECURITY AGREEMENT dated May 6, 2016, is made and executed between 3RD INDUSTRIES, INC. ("Grantor") and 
Native American Bank, hLA. ("Lender”). 

GRANT OF SECURITY INTEREST. For valuable consideration, Grantor grant s to Lender a security interest in the Octiaferal to secure the 
indobtecfriess and a^ees that Lender shall have the rights stated in this Agreement vwth respect to the Coflatersd, in addttion to afl other rights 
which Lender may have by law. 

QOCJLATERAL DESCRIPTION. The word "Collateral" as used in this Agreement means the following described property, whether now owned or 
hereafter acquired, whether now existing or hereafter arising, and wherever located, in which Grantor is giving to Lender a security interest for 
the payment of the Indebtedness and performance of at! other obligations under the Note and this Agreement: 

Alt inventory, equipment, accounts (Including but not limited to all health-care-insurance receivables), chattel paper, Instruments (including 
but not limited to all promissory note), tetter-of-credit rights, letters of credit, documents, deposit accounts, investment property, money, 
other rights to payment and performance, and general intangibles (including but not limited to all software and ail payment intangibles); all 
■ oil, gas and other minerals before extraction; afl oil, gas, other minerals and accounts constituting as-extracted collateral; all fixtures; all 
timber to be cut; ail attachments, accessions, accessories, fittings. Increases, tools, parts, repairs, supplies, and commingled goods relating 
to the foregoing property, and all additions, replacements of and substitutions for all or any part of the foregoing property; all Insurance 
refunds relating to tho foregoing property; an good will rotating to the foregoing property; afl records and data and embedded software 
relating to the foregoing property, and afl equipment, inventory and software to utilize, create, maintain and process any such records and 
data on electronic media; and all supporting obligations relating to the foregoing property; all whether now existing or hereafter arising, 
whether now owned or hereafter acquired or whether now or hereafter subject to any rights In the foregoing property; and aH products and 
proceeds (including but not limited to all Insurance payments) of or relating to the foregoing properly. 

2002 KENWORTH CONSTRUCT T8D0 TRUCK (VIN 1XKDDB9X02R899365) 

2003 KENWORTH CONSTRUCT T800 TRUCK (VIN 1XKDDB9X53R388607) 

2003 KENWORTH CONSTRUCT T800 TRUCK (VIN 3WKDDB9X93F384546) 

2007 PETERBILT CONVENTIONAL 378 TRUCK (VIN 1XPFDB9X97N742323) 

2006 KENWORTH CONSTRUCT W900 TRUCK (VIN 1XKWDB9X86R115237) 

2007 PETERBILT CONVENTIONAL 378 TRUCK (VIN 1XPFDB9X77N742322) 

2003 PETERBILT CONVENTIONAL 379 TRUCK (VIN 1XPSD49X23D597164) 

1993 PETERBILT CONVENTIONAL 379 TRUCK (VIN 1XP5DB9X1PD331810) 

1982 STANDARD TRAILER (VIN 1S9T74221C0017016) 

2011 MENARD VACUUM TRAILER (VIN 1M9TS4023BD815324) 

2011 HERCULES TRAILER (VIN 3M9H5TA23BG009129] 

2011 DRAGON TRAILER (VIN 1UNST4227BL0867B4) 

2014 GALYEAN 180BB1 VACUUM TANK TRAILER (VIN 1G9VT5037EH015033) 

2014 GALYEAN 180BB1 VACUUM TANK TRAILER (VIN 1G9VT5033EH015031) 

2014 GALYEAN 180BBJ VACUUM TANK TRAILER (VIN 1G9VT5035EH015032) 

2001 INTERNATIONAL 92001 TRUCK (VIN 2HSCEAERX1C003632) 

1996 MACK 600 CH6O0 1M2AA13Y1TW061217 

2000 FREGHTUNER CONVENTIONAL FLD120 TRUCK (VIN 1FUPCDYB8YPB09100) 

1994 HERR TRAILER (VIN 1L7HSFS150N101194) 

2008 DOT TRAILER (VIN 4GBF1624681018084) 

2004 FORD F250 SUPER DUTY PICKUP TRUCK (VIN 1FTNW21P64ED72768) 

2004 FORD F150 4 DOOR EXT CAB TRUCK (VIN 1FTPX14504NAQ4757) 

In addition, the word "Collaterar also includes ail the following, whether now owned or hereafter acquired, whether now existing or hereafter 
arising, and wherever located: 

(A) All accessions, attachments, accessories, tools, parts, supplies, replacements of and additions to any of the collateral described herein, 
whether added now or later. 

(B) All products and produce of any of the property described In this Collateral section. 

(C) All accounts, general Intangibles, instruments, rents, monies, payments, and all other rights, arising oui of a sale, lease, consignment 
or other disposition of any of the property described In this Collateral section. 

(D) All proceeds (including insurance proceeds) from the sale, destruction, loss, or other disposition of any of the property described in this 
Collateral section, and sums due from a third party who has damaged or destroyed the Collateral or from that party's Insurer, whether due 
to judgment, settlement or other process. 
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(E) All records and data relating to any of the property described In this Collateral section, whether in the form of a writing, photograph, 
microfilm, microfiche, or electronic media, together with all of Grantor's right, title, and interest in and to aH computer software required to 
utilize, create, maintain, and process any such records or data on electronic media. 


FUTURE ADVANCES. In addition to the Note, this Agreement secures all future advances made by Lender to Grantor regardless of whether the 
advances are made a) pursuant to a commifrnent or b) for the same purposes. 

RIGHT OF SETOFF. To the extent permitted by applicable law. Lender reserves a right of setoff in all Grantor’s accounts with Lender (whether 
checking, savings, or some other account). This includes all accounts Grantor holds jointly with someone else and all accounts Grantor may 
open in the future. However, this does not include any IRA or Keogh accounts, or any trust accounts for which setoff woukJ be prohibited by 
law. Grantor authorizes Lender, to the extent perm&ted by appGcabte law, to charge or setoff all sums owing on the Indebtedness against any 
and all such accounts. 

GRANTOR’S REPRESENTATIONS AND WARRANTIES WITH RESPECT TO THE COLLATERAL With respect to the Collateral, Grantor represents 
and promises to Lender that 

Perfection of Security Interest. Grantor agrees to take whatever actions are requested by Lender to perfect and continue Lender’s security 
interest in the Collateral Upon request of Lender, Grantor will deliver to Lender any and all of the docunents evidencing or constituting the 
Collateral, and Grantor will note Lender's Interest upon any and all chattel paper and Instruments if not delivered to Lender for possession 
by Lender. This is a continuing Security Agreement and will continue In effect even though all or any part of the Indebtedness Is paid In full 
and even though for a period of time Grantor may not be indebted to Lender, 

Notices to Lender. Grantor will promptly notify Lender in writing at Lender's address shown above (or such other addresses as Lender may 
designate from time to time) prior to any (1) change in Grantor's name; (2) change in Grantor's assumed business name(s); (3) change 
in the management of the Corporation Grantor; (4) change in the authorized signer(s); (5) change In Grantor's principal office address; 
(6) change in Grantor's state of organization; (7) conversion of Grantor to a new or different type of business entity; or (8) change in 
any other aspect of Grantor that directly or Indirectly relates to any agreements between Grantor and Lender. No change in Grantor's name 
or state of organization will take effect until after Lender has received notice. 

No Violation. The execution and delivery of this Agreement will not violate any law or agreement governing Grantor or to which Grantor is 
a party, and its certificate or articles of incorporation and bylaws do not prohibit any term or condition of this Agreement 

Enforceability of Collateral. To the extent the Collateral consists of accounts, chattel paper, or genera! intangibles, as defined by the 
Uniform Commercial Code, the Collateral is enforceable in accordance with its terms, Is genuine, and fully complies with all applicable laws 
and regulations concerning form, content and manner of preparation and execution, and all persons appearing to be obligated on the 
Collateral have authority and capacity to contract and are in fact obligated as they appear to be on the Collateral. At the time any account 
becomes subject to a security interest in favor of Lender, the account shall be a good and valid account representing an undisputed, bona 
tide indebtedness incurred by the account debtor, for merchandise held subject to delivery Instructions or previously shipped or delivered 
pursuant to a contract of sale, or for services previously performed by Grantor with or for the account debtor. So long as this Agreement 
remains in effect Grantor shall not, without Lender's prior written consent compromise, settle, adjust or extend payment under or with 
regard to any such Accounts. There shall be no setoffs or counterclaims against any of the Collateral, and no agreement shall have been 
made under which any deductions or discounts may be claimed concerning the Collateral except those disclosed to Lender in writing. 

Location of the Collateral. Except for vehicles, and except otherwise In the ordinary course of Grantor's business, Grantor agrees to keep 
the Collateral (or to the extent the Collateral consists of intangible property such as accounts or general intangibles, the records concerning 
the Collateral) at Grantor’s address shown above or at such other locations as are acceptable to Lender. If the Collateral is a vehicle. 
Grantor will keep the Collateral at those addresses except for routine travel. Upon Lender's request. Grantor will deliver to Lender in form 
satisfactory to Lender a schedule of real properties and Collateral locations relating to Grantor's operations, including without limitation the 
following: (1) all real property Grantor owns or Is pmchasing; (2) an real property Grantor is renting or leasing; (3) all storage facilities 
Grantor owns, rents, leases, or uses; and (4) all other properties where Co Patera! is or may be located. 

Removal of the Collateral Except in the ordinary course of Grantor's business, including the sates of Inventory, Grantor shall not remove 
the Collateral from its existing location without Lender's prior written consent To the extent to at the Collateral consists of vehicles, or 
other titled property. Grantor shall not take or permft any action which would require application for certificates of title for the vehicles 
outside the State of North Dakota, without Lender's prior written consent. Grantor shall, whenever requested, advise Lender of the exact 
location of the Collateral. 

Transactions Involving Collateral Except for Inventory sold or accounts collected in the ordinary course of Grantor's business, or as 
otherwise provided for in this Agreement, Grantor shall not sett, offer to sell or otherwise transfer or dispose of the CoRateraL While 
Grantor is not In default under this Agreement, Grantor may sell Inventory, but only In the ordinary course of Its business and only to buyers 
who qualify as a buyer in the ordinary course of business. A sale in the ordinary course of Grantor's business does not Include a transfer In 
partial or total satisfaction of a debt or any bulk sale. Grantor shall not pledge, mortgage, encumber or otherwise permit the Collateral to 
be subject to any Ben, security Interest, encumbrance, or charge, other than the security interest provided for In this Agreement, without 
the prior written consent of Lender. This includes security interests even if junior in right to the security Interests granted under this 
Agreement Unless waived by Lender, aD proceeds from any disposition of the Collateral (for whatever reason) shall be held in trust for 
Lender and shall not be commingled with any other funds; provided however, this requirement shall not constitute consent by Lender to any 
sale or other disposition. Upon receipt, Grantor shall immediately deliver any such proceeds to Lender. 

Title. Grantor represents and warrants to Lender that Grantor holds good and marketable title to the Collateral, free and dear of all Rens 
and encumbrances except for the lien of this Agreement No financing statement covering any of the Collateral is on file in any public 
office other than those which reflect the security interest created by this Agreement or to which Lender has specifically consented. 
Grantor shall defend Lender's rights in the Collateral against the claims and demands of all other persons. 

Repairs and Maintenance. Grantor agrees to keep and maintain, and to cause others to keep and maintain, the Collateral in good order, 
repair and condition at all times while this Agreement remains in effect Grantor further agrees to pay when due all claims for work done 
on, or services rendered or material furnished in connection with the Collateral so that no Ben or encumbrance may ever attach to or be 
filed against the Collateral. 

inspection of Collateral Lender and Lender's designated representatives and agents shall have the right at afl reasonable times to examine 
and inspect the Collateral wherever located. 

Taxes, Assessments and Liens, Grantor will pay when due all taxes, assessments and Irens upon the Collateral, its use or operation, upon 
this Agreement, upon any promissory note or notes evidencing the Indebtedness, or upon any of the other Related Documents. Grantor 
may withhold any such payment or may elect to contest any lien if Grantor is in good faith conducting an appropriate proceeding to contest 


BIRD EXHIBIT 6 









Case 4:19-cv-04082-KES Document 1-6 Filed 04/25/19 Page 9 of 15 PagelD #: 37 



COMMERCIAL SECURITY AGREEMENT 
(Continued) 


Page 3 


the obligation to pay and so long as Lender’s interest in the Collateral is not Jeopardized in Lender’s sole opinion, if the Collateral is 
subjected to a nen which Is not discharged within fifteen (15} days. Grantor shall deposit with Lender cash, a sufficient corporate surety 
bond or other security satisfactory to Lender in an amount adequate to provide for the discharge of the lien plus any interest costs, 
reasonable attorneys’ fees or other charges that could accrue as a result of foreclosure or sale of the CoHateraL In any contest Grantor 
shall defend itself and Lender and shall satisfy any final adverse judgment before enforcement against the CoffateraL Grantor shall name 
Lender as an additional obligee under any surety bond furnished in the contest proceedings. Grantor further agrees to furnish Lender with 
evidence that such taxes, assessments, and governmental and other charges have been paid in fun and In a timely manner. Grantor may 
withhold any such payment or may elect to contest any Gen if Grantor is in good faith conducting an appropriate proceeding to contest the 
obligation to pay and so long as Lender's interest In the Collateral Is not jeopardized. 

Compliance with Governmental Requirements. Grantor shall comply promptly with all laws, ordinances, rules and regulations of all 
governmental authorities, now or hereafter in effect, applicable to the ownership, production, disposition, or use of the Collateral, including 
all laws or regulations relating to the undue erosion of highfy-erodible land or relating to the conversion of wetlands for the production of an 
agricultural product or commodity. Grantor may contest in good faith any such law, ordinance or regulation and withhold compliance 
during any proceeding, including appropriate appeals, so long as Lender’s interest in the Collateral, in Lender’s opinion, is not Jeopardized. 

Hazardous Substances. Grantor represents and warrants that the Collateral never has been, and never will be so long as this Agreement 
remains a lien on the Collateral, used in violation of any Environmental Laws or for the generation, manufacture, storage, transportation, 
treatment, disposal, release or threatened release of any Hazardous Substance. The representations and warranties contained herein are 
based on Grantor’s due diligence in investigating the Collateral for Hazardous Substances. Grantor hereby (1) releases and waives any 
future claims against Lender for indemnity or contribution in the event Grantor becomes liable for cleanup or other costs under any 
Environmental Laws, and (2) agrees to indemnify, defend, and hold harmless Lender against any and afl claims and losses resulting from a 
breach of this provision of this Agreement This obBgation to indemnify and defend shall survive the payment of the Indebtedness and the 
satisfaction of this Agreement 

Maintenance of Casualty Insurance. Grantor shall procure and maintain all risks insurance, Including without limitation fire, theft and 
liability coverage together with such other insurance as Lender may require with respect to the Collateral, in form, amounts, coverages and 
basts reasonably acceptable to Lender and issued by a company or companies reasonably acceptable to Lender. Grantor, upon request of 
Lender, will deliver to Lender from time to time the policies or certificates of insurance In form satisfactory to Lender, including stipulations 
that coverages will not be cancelled or diminished without at least thirty (30) days' prior written notice to Lender and not including any 
disclaimer of the insurer’s liability for failure to give such a notice. Each insurance policy also shall Include an endorsement providing that 
coverage in favor of Lender will not be impaired in any way by any act, omission or default of Grantor or any other person. In connection 
with all policies covering assets in which Lender holds or is offered a security Interest, Grantor will provide Lender with such loss payable 
or other endorsements as Lender may require. If Grantor at any time fails to obtain or maintain any insurance as required under this 
Agreement, Lender may (but shall not be obligated to) obtain sue* Insurance as Lender deems appropriate, including if Lender so chooses 
"single Interest insurance,” which will cover only Lender's interest in the Collateral. 

Application of Insurance Proceeds. Grantor shall promptly notify Lender of any loss or damage to the Collateral, whether or not such 
casualty or loss is covered by insurance. Lender may make proof of loss if Grantor fails to do so within fifteen (15) days of the casualty. 
All proceeds of any insurance on the Collateral, including accrued proceeds thereon, shall be held by Lender as part of the Collateral. If 
Lender consents to repair or replacement of the damaged or destroyed Collateral, Lender shall, upon satisfactory proof of expenditure, pay 
or reimburse Grantor from the proceeds for the reasonable cost of repair or restoration. If Lender does not consent to repair or replacement 
of the Collateral, Lender shall retain a sufficient amount of the proceeds to pay ail of the Indebtedness, and shall pay the balance to 
Grantor. Any proceeds which have not been disbursed within six (6) months after their receipt and which Grantor has not committed to 
the repair or restoration of the Collateral shall be used to prepay the Indebtedness. 

Insurance Reserves. Lender may require Grantor to maintain with Lender reserves for payment of insurance premiums, which reserves shall 
be created by monthly payments from Grantor of a sum estimated by Lender to be sufficient to produce, at least fifteen (15) days before 
the premium due date, amounts at least equal to the insurance premiums to be paid. If fifteen (15) days before payment is due, the reserve 
funds are insufficient. Grantor shall upon demand pay any deficiency to Lender. The reserve funds shall be held by Lender as a general 
deposit and shall constitute a non-interest-bearing account which Lender may satisfy by payment of the Insurance premiums required to be 
paid by Grantor as they become due. Lender does not hold the reserve funds in trust for Grantor, and Lender Is not the agent of Grantor 
for payment of the insurance premiums required to be paid by Grantor. The responsibility for the payment of premiums shall remain 
Grantor's sole responsibility. 

Insurance Reports. Grantor, upon request of Lender, shall furnish to Lender reports on each existing poticy of insurance showing such 
information as Lender may reasonably request Including the following: (1) the name of the insurer; (2) the risks insured; (3) the amount 
of the poficy; (4) the property insured; (5) the then current value on the basis of which insurance has been obtained and the manner of 
determining that value; and (6) the expiration date of the policy. In addition, Grantor shall upon request by Lender (however not more 
often than annually) have an independent appraiser satisfactory to Lender determine, as applicable, the cash value or replacement cost of 
the Collateral. 

Financing Statements. Grantor authorizes Lender to file a UCC financing statement, or alternatively, a copy of this Agreement to perfect 
Lender's security interest At Lender's request, Grantor additionally agrees to sign all other documents that are necessary to perfect, 
protect, and continue Lender’s security Interest In the Property. Grantor will pay all filing fees, title transfer fees, and other fees and costs 
Involved unless prohibited by law or unless Lender is required by law to pay such fees and costs. Grantor irrevocably appoints Lender to 
execute documents necessary to transfer title rf there is a default Lender may file a copy of this Agreement as a financing statement 

GRANTOR’S RIGHT TO POSSESSION AND TO COLLECT ACCOUNTS. Until default and except as othenwise provided below with respect to 
accounts, Grantor may have possession of the tangible personal property and beneficial use of all the Collateral and may use it m any (awful 
manner not inconsistent with this Agreement or the Related Documents, provided that Grantor’s right to possession and beneficial use shall not 
apply to any Collateral where possession of the Collateral by Lender is required by law to perfect Lender’s security interest in such Collateral. 
Until otherwise notified by Lender, Grantor may collect any of the Collateral consisting of accounts. At any time and even though no Event of 
Default exists, Lender may exercise its rights to collect the accounts and to notify account debtors to make payments directly to Lender for 
application to the Indebtedness, If Lender at any time has possession of any Collateral, whether before or after an Event of Default, Lender shall 
be deemed to have exercised reasonable care In the custody and preservation of the Collateral if Lender takes such action for that purpose as 
Grantor shall request or as Lender, In Lender’s sole discretion, shall deem appropriate under the circumstances, but failure to honor any request 
by Grantor shall not of itself be deemed to be a failure to exercise reasonable care. Lender shall not be required to take any steps necessary to 
preserve any rights In the Collateral against prior parties, nor to protect, preserve or maintain any security interest given to secure the 
Indebtedness, 

LENDER'S EXPENDITURES. If any action or proceeding is commenced that would materially affect Lender’s interest in the Collateral or if 
Grantor fails to comply with any provision of this Agreement or any Related Documents, including but not limited to Grantor’s failure to 
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discharge or pay when due any amounts Grantor is required to discharge or pay under this Agreement or any Related Documents, Lender on 
Grantors behalf may (but shall not be obligated to) take any action that Lender deems appropriate, including but not limited to discharging or 
paying all taxes, liens, security interests, encumbrances and other claims, at any time levied or placed on the Collateral and paying aD costs for 
insuring, maintaining and preserving the Collateral, All such expenditures Incurred or paid by Lender for such purposes will then bear interest at 
the rate charged under the Note from the date incurred or paid by Lender to the date of repayment by Grantor. AH such expenses will become a 
part of the Indebtedness and, at Lender's option, will (A) be payable on demand; (B) be added to the balance of the Note and be apportioned 
among and be payable with any installment payments to become due during either (1) the term of any applicable insurance policy; or (2) the 
remaining term of the Note; or (C) be treated as a balloon payment which will be due and payable at the Note’s maturity. The Agreement also 
will secure payment of these amounts. Such right shall be in addition to aH other rights and remedies to which Lender may be entitled upon 
Default. 

DEFAULT, Each of the following shall constitute an Event of Default under this Agreement 
Payment Default Grantor fails to make any payment when due under the Indebtedness. 

Other Defaults, Grantor fails to comply with or to perform any other term, obligation, covenant or condition contained in this Agreement or 
in any of the Related Documents or to comply wrth or to perform any term, obligation, covenant or condition contained in any other 
agreement between Lender and Grantor. 

Default in Favor of Third Parties. Any guarantor or Grantor defaults under any loan, extension of credit security agreement, purchase or 
sales agreement or any other agreement in favor of any other credBtor or person that may materially affect any of any guarantor’s or 
Grantoris property or ability to perform their respective obligations under this Agreement or any of the Related Documents. 

False Statements. Any warranty, representation or statement made or furnished to Lender by Grantor or on Grantoris behalf under this 
Agreement or the Related Documents is false or misleading In any material respect, either now or at the time made or furnished or becomes 
false or misleading at any time thereafter. 

Defective Collateralization. This Agreement or any of the Related Documents ceases to be in full force and effect (including failure af any 
collateral document to create a valid and perfected security Interest or Hen) at any time and for any reason. 

Insolvency. The dissolution or termination of Grantoris existence as a going business, the insolvency' of Grantor, the appointment of a 
receiver for any part of Grantor’s property, any assignment for the benefit of creditors, any type of creditor workout, or the commencement 
of any proceeding under any bankruptcy or Insolvency laws by or against Grantor. 

Creditor or Forfeiture Proceedings. Commencement of foreclosure or forfeiture proceedings, whether by Judicial proceeding, self-help, 
repossession or any other method, by any creditor of Grantor or by any governmental agency against any collateral securing the 
Indebtedness. This includes a garnishment of any of Grantoris accounts, including deposit accounts, with Lender. However, this Event of 
Default shall not apply if there is a good faith dispute by Grantor as to the validity or reasonableness of the claim which is the basis of the 
creditor or forfeiture proceeding and if Grantor gives Lender written notice of the creditor or forfeiture proceeding and deposits with Lender 
monies or a surety bond for the creditor or forfeiture proceeding, In an amount determined by Lender, In its sole discretion, as being an 
adequate reserve or bond for the dispute. 

Events Affecting Guarantor. Any of the preceding events occurs with respect to any Guarantor of any of the Indebtedness or Guarantor 
dies or becomes Incompetent or revokes or disputes the validity of, or liability under, any Guaranty of the Indebtedness. 

Adverse Change. A material adverse change occurs in Grantoris financial condition, or Lender believes the prospect of payment or 
performance of the Indebtedness Is Impaired. 

Insecurity. Lander in good faith believes itself Insecure. 

RIGHTS AND REMEDIES ON DEFAULT. If an Event of Default occurs under this Agreement at any time thereafter, Lender shall have all the 
rights of a secured party under the North Dakota Uniform Commercial Coda In addition arc! without [imitation, Lender may exercise any one or 
more of the following rights and remedies: 

Acco(crate Indebtedness. Lender may declare the entire Indebtedness, including any prepayment penalty which Grantor would be required 
to pay, immediately due and payable, without notice of any kind to Grantor. 

Assemble Collateral. Lender may require Grantor to deliver to Lender all or any portion of the Collateral and any and all certificates of title 
and other documents relating to the Collateral. Lender may require Grantor to assemble the Collateral and make it available to Lender at a 
place to be designated by Lender. Lender also shall have fuQ power to enter upon the property of Grantor to take possession of and 
remove the Collateral, if the Collateral contains other goods not covered by this Agreement at the time of repossession. Grantor agrees 
Lender may take such other goods, provided that Lender makes reasonable efforts to return them to Grantor after repossession. 

Sell the Collateral. Lender shall have fun power to sell, lease, transfer, or otherwise deal with the Collateral or proceeds thereof in Lender's 
own name or that of Grantor, Lender may self the Collateral at public auction or private sale. Unless the Collateral threatens to decKne 
speedily In value or is of a type customarily sold on a recognized market, Lender will give Grantor, and other persons as required by law, 
reasonable notice of the time and place of any public sale, or the time after which any private sale or any other disposition of the Collateral 
is to be made. However, no notice need be provided to any person who, after Event of Default occurs, enters Into and authenticates an 
agreement waiving that parson's right to notification of sale. The requirements of reasonable notice shall be met If such notice is given at 
least ten (10) days before the time of the sale or disposition. Ail expenses relating to the disposition of the Collateral, including without 
limitation the expenses of retaking, holding, insuring, preparing for sale and selling the Collateral, shall become a part of the Indebtedness 
secured by this Agreement and shall be payable on demand, with Interest at the Note rate from date of expenditure untB repaid. 

Appoint Receiver. Lender shall have the right to have a receiver appointed to take possession of all or any part of the Collateral, with the 
power to protect and preserve the Collateral, to operate the Collateral preceding foreclosure or sale, and to collect the rents from the 
Collateral and apply the proceeds, over and above the cost of the receivership, against the indebtedness. The receiver may serve without 
bond if permitted by law. Lender's right to the appointment of a receiver shall exist whether or not the apparent value of the Collateral 
exceeds the Indebtedness by a substantial amount Employment by Lander shall not disqualify a person from serving as a receiver. 

Collect Revenues, Apply Accounts. Lender, either Itself or through a receiver, may collect the payments, rents, income, and revenues from 
the Collateral. Lender may at any time in Lenderis discretion transfer any Collateral into Lender's own name or that of Lender's nominee 
and receive the payments, rents. Income, and revenues therefrom and hold the same as security for the Indebtedness or apply It to 
payment of the Indebtedness in such order of preference as Lender may determine. Insofar as the Collateral consists of accounts, general 
intangibles, Insurance policies, instruments, chattel paper, choses in action, or similar property. Lender may demand, collect, receipt for, 
settle, compromise, adjust, sue for, foreclose, or realize on the Collateral as Lender may determine, whether or not Indebtedness or 
Collateral is then due. For these purposes. Lender may, on behalf of and In the name of Grantor, receive, open and dispose of mail 
addressed to Grantor change any address to which mail and payments are to be sent and endorse notes, checks, drafts, money orders. 
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documents of title, instruments and items pertaining to payment, shipment, or storage of any Collateral. To facilitate collection. Lender 
may notify account debtors and obligors cm any Collateral to make payments directly to Lender. 

Obtain Deficiency, If Lender chooses to sell any or all of the Collateral, Lender may obtain a judgment against Grantor for any deficiency 
remaining on the Indebtedness due to Lender after application of all amounts received from the exercise of the rights prodded In this 
Agreement Grantor shall be Cable for a deficiency even if the transaction described in this subsection is a sale of accotmts or chattel 
paper. 

Other Rights and Remedies. Lender shall have all the rights and remedies of a secured creditor under the provisions of the Uniform 
Commercial Code, as may be amended from time to time. In addition. Lender shall have and may exercise any or all other rights and 
remedies Ft may have available at (aw, in equity, or otherwise. 

Election of Remedies. Except as may be prohibited by applicable law, all of Lender's rights and remedies, whether evidenced by this 
Agreement, the Related Documents, or by any other writing, shall be cumulative and may be exercised singularly or concurrently. Section 
by Lender to pursue any remedy shall not exclude pursuit of any other remedy, and an election to make expenditures or to lako action to 
perform an obligation of'Grantor under this Agreement, after Grantor's failure to perform, shafl not affect Lender's rght to declare a default 
and exerdse its remedies. 

MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Agreement: 

Amendments. This Agreement, together with any Related Documents, constitutes the entire understanding and agreement of the parties 
as to the matters set forth in this Agreement. No alteration of or amendment to this Agreement shall be effective unless given in writing 
and signed by the party or parties sought to be charged or bound by the alienation or amendment 

Attorneys’ Fees; Expenses. Grantor agrees to pay upon demand all of Lender's costs and expenses, including Lender's reasonable 
attorneys' fees and Lender’s legal expenses, incurred in connection with the enforcement of this Agreement, Lender may hire or pay 
someone else to help enforce this Agreement, and Grantor shall pay the costs and expenses of such enforcement. Costs and expenses 
include Lender's reasonable attorneys' fees and legal expenses whether or not there is a lawaufc, inducting reasonable attorneys' fees and 
legal expenses for bankruptcy proceedings (including efforts to modify or vacate any automatic stay or injunction), appeals, and any 
anticipated post-judgment collection services. Grantor also shall pay all court costs and such additional fees as may be directed by the 
court 

Caption Headings. Caption headings in this Agreement are for convenience purposes only and are not to be used to interpret or define the 
provisions of this Agreement. 

Governing Law. With respect to procedural matters related to the perfection and enforcement of Lender's rights against the Collateral, this 
Agreement will be governed by federal law applicable to Lender and to the extent not preempted by federal law, the laws of the State of 
North Dakota. In all other respects, this Agreement will be governed by federal law applicable to Lender and, to the extent not preempted 
by federal law, the laws of the State of Colorado without regard to its conflicts of law provisions. However, ft there ever is a question 
about whether any provision of this Agreement Is valid or enforceable, the provision that is questioned will be governed by whichever state 
or federal law would find the provision to be valid and enforceable. The loan transaction that is evidenced by the Note and this Agreement 
has been applied for, considered, approved and made, and all necessary loan documents have been accepted by Lender In the State of 
Colorado. 

Choice of Venue, if there is a lawsuit, Grantor acyees upon bender's request to submit to the Jurisdiction of the courts of Denver County, 
State of Colorado. 

No Waiver by Lender. Lender shall not be deemed to have waived any rights under this Agreement unless such waiver is given In writing 
and signed by Lender. No delay or omission on the part of Lender in exercising any right shall operate as a waiver of such right or any 
other right A waiver by Lender of a provision of this Agreement shall not prejudice or constitute a waiver of Lender's right otherwise to 
demand strict comp fence with that provision or any olher provision of this Agreement, no prior waiver by Lender, nor any course of 
deafrig between Lender and Grantor, shall constitute a waiver of any of Lender's rights or of any of Grantor's obligations as lo any future 
transactions. Whenever the consent of Lender is required under this Agreement, the granting of such consent by Lender In any instance 
shaU not constitute continuing consent to subsequent instances where such consent is required and in all cases such consent may be 
granted or withheld In the sole discretion of Lender. 

Notices. Any notice required to be given under this Agreement shall be given in writing, and shall be effective when actually delivered, 
when actually received by telefacsimile (unless otherwise required by law), when deposited with a nationally recognised ovemfoht courier, 
or, if mailed, when deposited in the United States mall, as first class, certified or registered mall postage prepaid, directed to the addresses 
shown near the beginning of this Agreement Any party may change its address for notices under this Agreement by giving formal written 
notice to the other parties, specifying that the purpose of the notice Is to change the party’s address. For notice purposes, Grantor agrees 
to keep Lender informed at an times of Grantor's current address. Unless otherwise provided or required by law, If there is more than one 
Grantor, any notice given by Lender to any Grantor is deemed to be notice given to an Grantors. 

Power of Attorney. Grantor hereby appoints Lender as Grantor's irrevocable attorney-in-fact for the purpose of executing any documents 
necessary to perfect, amend, or to continue the security interest granted in this Agreement or to demand termination of ffflngs of other 
secured parties. Lender may at any time, and without further authorization from Grantor, file a carbon, photographic or olher reproduction 
of any financing statement or of this Agreement for use as a financing statement Grantor will reimburse Lender for all expenses for the 
perfection and the continuation of the perfection of Lenders security interest In the Collateral. 

Severability. If a court of competent jurisdiction finds any provision of this Agreement to be illegal, invalid, or un en fo r c ea ble as to any 
circumstance, that finding shafl not make the offending provision Illegal, invafid, or unenforceable as to any other circumstance. If feasible, 
the offending provision shaU be considered modified so that it becomes legal, valid and enforceable. If the offending provision cannot be so 
modified, it shall be considered deleted from this Agreement. Unless otherwise required by law, the illegality, Invalidity, or unenforceabiltty 
of any provision of this Agreement shall not affect file legality, validity or enforceability of any other provision of this Agreement 

Successors and Assigns. Subject to any llmNations stated in this Agreement on transfer of Grantor's interest, this Agreement shall be 
binding upon and inure to the benefit of the parties, their successors and assigns. If ownership of the Collateral becomes vested in a 
person other than Grantor, Lender, without notice to Grantor, may deal with Grantor's successors with reference to this Agreement and the 
Indebtedness by way of forbearance or extension without releasing Grantor from the obligations of this Agreement or liability under the 
Indebtedness. 

Survival of Representations and Warranties. All representations, warranties, and agreements made by Grantor in this Agreement shall 
survive the execution and delivery of this Agreement, shall be continuing in nature, and shall remain in full force and effect until such time 
as Grantor's Indebtedness shall be paid In full. 
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Time is of the Essence. Time is of the essence in the performance of this Agreement 

Waive Jury. All parties to this Agreement hereby waive the right to any jury trial in any action, proceeding, or counterclaim brought by any 
party against any other party. 

DEFINITIONS. The following capitalized words and terms shall have the following meanings when used In this Agreement. Unless specifically 
stated to the contrary, all references to dollar amounts shall mean amounts in lawful money of the United Stales of America. Words and terms 
used in the singular shall include the plural, and the plural shall include the singular, as the context may require. Words and terms not otherwise 
defined in this Agreement Shan have the meanings attributed to such terms in the Uniform Commercial Code: 

Agreement The word "Agreement* 1 means this Commercial Security Agreement, as this Commercial Security Agreement may be amended 
or.modified from time to time, together with all exhibits and schedules attached to this Commercial Security Agreement from time to time. 

Borrower. The word “Borrower** means BIRD INDUSTRIES, INC. and Includes all co-signers and co-makers signing the Note and aQ Iheir 
successors and assigns. 

Collateral. The word "CoBateral" means all of Grantor's right, title and Interest in and to all the Collateral as described Tn the Collateral 
Description section of this Agreement. 

Default The word 'Default* means the Default set forth in this Agreement in the section titled "Default*. 

Environmental Laws. The words "Environmental Laws* mean any and all state, federal and local statutes, regulations and ordinances 
relating lo the protection of human health or the environment, including without limitation the Comprehensive Environmental Response, 
Compensation, and Liability Act of i960, as amended, 42 U.S.C. Section 9601, et seq. (“CERCLA"), the Superfund Amendments and 
Reauthorization Act of 1986, Pub. L No. 99-499 (“SARA 11 ), the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801, et seq., 
the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901, et seq., or other applicable state or federal laws, rules, or 
regulations adopted pursuant thereto. 

Event of Default The words "Event of Default" mean any of the events of default set forth In this Agreement in the default section of this 
Agreement 

Grantor. The word “Grantor 11 means BIRD INDUSTRIES, INC- 

Guarantor. The word 'Guarantor" means any guarantor, surety, or accommodation party of any or all of the Indebtedness. 

Guaranty. The word "Guaranty" means the guaranty from Guarantor to Lender, including without limitation a guaranty of all or part of the 
Note. 

Hazardous Substances. The words “Hazardous Substances” mean materials that, because of their quantity, concentration or physical, 
chemical or Infectious characteristics, may cause or pose a present or potential hazard to human health or the environment when 
improperly used, treated, stored, disposed of, generated, manufactured, transported or otherwise handled. The words “Hazardous 
Substances" are used in their very broadest sense and include without limitation any and all hazardous or toxic substances, materials or 
waste as defined by or listed under the Environmental Laws. The term "Hazardous Substances" also includes, without limitation, petroleum 
and petroleum by-products or any fraction thereof and asbestos. 

Indebtedness. The word “Indebtedness" means the indebtedness evidenced by the Note or Related Documents, including aC principal and 
Interest together with all other indebtedness and costs and expenses for which Grantor is responsible under this Agreement or under any of 
the Related Documents. Specifically, without limitation, Indebtedness includes the future advances set forth In the Future Advances 
provision of this Agreement together with all interest thereon. 

Lender. The word "Lender" means Native American Bank, N.A., its successors and assigns. 

Note. The word "Note" means the Note dated May 6, 2016 and executed by BIRD INDUSTRIES. INC. in the principal amount of 
$680,000.00, together with all renewals of, extensions of, modifications of, refinancings of, consolidations of, and substitutions for the 
note or credit agreement. 

Property. The word "Property" means all of Grantor's right, title and Interest in and to all the Property as described in the "Collateral 
Description* section of this Agreement. * } 

Related Documents. The words "Related Documents" mean all promissory notes, credit agreements, Joan agreements, environmental 
agreements, guaranties, security agreements, mortgages, deeds of trust, security deeds, collateral mortgages, and all other Instruments, 
agreements and documents, whether now or hereafter existing, executed fn connection with the Indebtedness. 

GRANTOR HAS READ AND UNDERSTOOD ALL THE PROVISIONS OF THIS COMMERCIAL SECURITY AGREEMENT AND AGREES TO US 
TERMS. THIS AGREEMENT IS DATED MAY 6, 2016. 

GRANTOR: 
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Grantor: bird industries, inc. 

PO BOX 4X1 
Brookings , SO 57006 


Lender; Native American Bank, N -A. 
Denver Branch 
399 16th Street, Suite 2460 
Denver, CO 80202 


INSURANCE REQUIREMENTS. Grantor, BIRD INDUSTRIES, INC. (“Grantor**), understands that insurance coverage is required In connection with 
the extending of a loan or the providing of other financial accommodations to Grantor by Lender. These requirements are set forth In the 
security documents for the loan. The following minimum insurance coverages must be provided on the following described collateral (the 
“Collateral"): 

Collateral: All Inventoiy, Equipment, Fixtures, Timber and Minerals, 08 and Gas. 

Type: An risks, including fire, theft and liability. 

Amount: Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable clause with stipulation that coverage will not ba cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Dale: By the loan closing date. 

Collateral: AH Inventory, Equipment, Fixtures, Timber and Minerals, OH and Gas. 

Type: All risks, including fire, theft and liability. 

Amount: Fufl Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable clause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan closing date. 

Collateral: 2002 KENWORTH CONSTRUCT T800 TRUCK (V1N 1XKDDB9X02R699365). 

Type: Comprehensive and collision. 

Amount: Full Insurable Value. 

Basis: Replacement value. 

Endorsements; Lender loss payable clause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

Collateral: 2003 KENWORTH CONSTRUCT T800 TRUCK (VIN 1XKDDB9X53R388607). 

Type: Comprehensive and coliision. 

Amount: Full insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 


Collateral: 2003 KENWORTH CONSTRUCT T800 TRUCK (VIN 3WKDDB9X93F384546). 

Type: Comprehensive and collision. 

Amount: Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payabfe dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

Collateral: 2007 PETERBILT CONVENTIONAL 378 TRUCK (VIN 1XPFDB9X97N742323). 

Type: Comprehensive and collision. 

Amount; Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 


Collateral: 2006 KENWORTH CONSTRUCT W900 TRUCK (VIN 1XKWDB9X86R115237). 

Type: Comprehensive and collision. 

Amount FulllnsurabieValue. 

Basis: Replacement value. 

Endorsements: Lender Joss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan closing date. 


Collateral: 2007 PETERBILT CONVENTIONAL 378 TRUCK (VIN 1XPFDB9X77N742322). 

Type: Comprehensive and ooHision. 

Amount Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan closing date. 

Collateral: 2003 PETERBILT CONVENTIONAL 379 TRUCK (VIN 1XP5D49X23D597164). 

Type: Comprehensive and cofltsiori. 
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Amount Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable clause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 


Latest Delivery Date: By the loan closing date, 

CoBaterah 1993 PETEREILT CONVENTIONAL 379 TRUCK (V1N 1XP5DB9X1PD331810), 

Type: Comprehensive and coffisicn. 

Amount: FuH Insurable Vale a. 

Basis: Replacement value. 

Endorsements: Lender loss payable dauee with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

CoHataral; 1982 STANDARD TRAILER (V1N 1S9T74221C0017016). 

Type: Comprehensive and coffiston. 

Amount: Full Insurable Value. 

Basis: Replacement value, 

, Endorsements: Lender loss payable clause with stipulation that coverage wlU not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date; By the loan dosing date. 

Collateral: 2011 MENARD VACUUM TRAILER (VTN 1M9TS4023BD815324). 

Type: Comprehensive and collision. 


Collateral: 

Amount: FuH Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable clause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

2011 HERCULES TRAILER (VJN 3M9H5TA23BG009129). 

Typo: Comprehensive and collision. 

Amount: FuHJnsurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable danse with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

Collateral; 

2011 DRAGON TRAILER (V1N 1UNST4227BL086784), 

Type: Comprehensive and collision. 

Amount: Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender foss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days priorwritten notice to Lender. 

Latest Delivery Date: By the loan closing date. 

Collateral: 

2014 GALYEAN 180BBI VACUUM TANK TRAILS? (VIN 1GSVT5037EH015033). 

Type: Comprehensive and collision. 

Amount Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the (can dosing date. 

Collateral: 

2014 GALYEAN 180BBI VACUUM TANK TRAILER (VJN 1G9VT5033EH015031). 

Type: Comprehensive and collision. 

Amount: Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable clause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

Collateral: 

2014 GALYEAN 180BBI VACUUM TANK TRAILER (VIN 1G9VT5035EH015032), 

Type: Comprehensive arid collision. 

Amount: Full Insurable Value, 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. ' 

Collateral: 

2001 INTERNATIONAL 92001 TRUCK (VtN 2HSCEAERX1C0D3&32). 

Type: Comprehensive and collision. 

Amount: Fun Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender toss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By tee loan dosing date. 

Collateral: 

1996 MACK 600 CH600 1M2AA13Y1TW061217. 

Type: Comprehensive and collision. 

Amount: Full insurable Value. 

Basis: Replacement value. 

Endorsements: Lender toss payable dause with stipulation that coverage w3I not be cancelled or diminished without a 
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Collateral: 


Collateral: 


Collateral: 


Collateral: 


Collateral: 


minimum of 30 days prior written notice to Lender. 

Latest Delivery Date; By the loan dosfng date. 

2000 FREGHTUNEft CONVENTIONAL FLD12Q TRUCK (VIN 1FUPCDYB8YPB091OO). 

Type: Comprehensive and collision. 

Amount Full Insurable Value. 

Basis: Replacement value. 

Endorsements! Lender loss payable clause with stipulation that coverage will not bo cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

1934 HERR TRAILER (VIN 1L7HSFS150N101194). 

Type; Comprehensive and coIEsron. 

Amount Full Insurable Value. 

Basis; Replacement value. 

Endorsements: Lender loss payable clause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

2008 DCT TRAILER (VIN 4GBF1624681018084). 

Type: Comprehensive and collision. 

Amount FuB Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage win not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan dosing date. 

2004 FORD F250 SUPER DUTY PICKUP TRUCK (ViN 1FTNW21P64ED72768). 

Type: Comprehensive and collision. 

Amount: Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date; By the loan dosing date. 

2004 FORD FI50 4 DOOR EXT CAB TRUCK (VIN 1FTPX14S04NA04757). 

Type: Comprehensive and collision. 

Amount Full Insurable Value. 

Basis: Replacement value. 

Endorsements: Lender loss payable dause with stipulation that coverage will not be cancelled or diminished without a 
minimum of 30 days prior written notice to Lender. 

Latest Delivery Date: By the loan closing date. 


INSURANCE COMPANY. Grantor may obtain insurance from any insurance company Grantor may choose that is reasonably acceptable to 
Lender. Grantor understands that credit may not be denied solely because insurance was not purchased through Lender. 

FAILURE TO PROVIDE INSURANCE. Grantor agrees to deliver to Lender, on the latest delivery date stated above, proof of the required 
insurance as provided above* with an effective date of May 6, 2015, or earlier. Grantor acknowledges and agrees that if Grantor foils to provide 
any required insurance or fails to continue such insurance In force, Lender may do so at Grantor's expense as provided in the applicable security 
document The cost of any such insurance, at the option of Lender, shall be added to the indebtedness as provided In the security document 
GRANTOR ACKNOWLEDGES THAT IF LENDER SO PURCHASES ANY SUCH INSURANCE, THE INSURANCE WILL PROVIDE LIMITED 
PROTECTION AGAINST PHYSICAL DAMAGE TO THE COLLATERAL, UP TO AN AMOUNT EQUAL TO THE LESSER OF (1) THE UNPAID 
BALANCE OF THE DEBT, EXCLUDING ANY UNEARNED FINANCE CHARGES, OR (2) THE VALUE OF THE COLLATERAL; HOWEVER, 
GRANTOR'S EQUITY IN THE COLLATERAL MAY NOT BE INSURED. IN ADDITION, THE INSURANCE MAY NOT PROVIDE ANY PUBLIC 
LIABILITY OR PROPERTY DAMAGE INDEMNIFICATION AND MAY NOT MEET THE REQUIREMENTS OF ANY FINANCIAL RESPONSIBILITY 
LAWS. 


AUTHORIZATION. For purposes of insurance coverage on the Collateral, Grantor authorizes Lender to provide to any person (including any 
insurance agent or company) all information Lender deems appropriate, whether regarding the Collateral, the loan or other financial 
accommodations, or both. 

GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS AGREEMENT TO PROVIDE INSURANCE AND AGREES TO ITS 
TERMS. THIS AGREEMENT IS DATED MAY 6, 2016. 
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This document is a representation of a filing made electronically IhrouQh 


FINANCING STATEMENT _ 

A NAME & PHONE OF CONTACT AT FILER (Optional) 

JANA Z1MMERMANN 8003688894 _ 

B EMAIL OF CONTACT AT FILER (Optional) 

loan, ops® rtabna com __ 

G SEND ACKNOWLEDGMENT TO (Name and Address) 

r i 

1 NATIVE AMERICAN BANK 
STE 2460 
999 18TH ST 

DENVER, CO 80202-2415 

L J 


Doc #: 20161331152346 
FILED 


THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY 


DEBTORS 


t. TAX IDENTIFICATION NUMBER 


b. DEBTOR'S NAME 


ORGANIZATION'S NAME 


UK 

INDIVIDUALS SURNAME 

FIRST PERSONAL NAME 

ADDITIONAL NAME(S) !NITIAL(S) 

SUFFIX 

d MAILING ADDRESS 

PO BOX 487 

9. CITY 

BROOKINGS 

STATE 

SD 

POSTAL CODE 
| 57006-0487 

COUNTRY 

USA 

SECURED PARTIES 

1. SECURED PARTY’S NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY) 

OR 

a. ORGANIZATION'S NAME 

NATIVE AMERICAN BANK, N.A. 

b INDIVIDUAL'S SURNAME 

FIRST PERSONAL NAME 

ADDITIONAL NAME(S) INITIAL(S) 

SUFFIX 

o MAILING ADDRESS 

999 18TH ST, STE 2460 

d. CITY 

DENVER 

STATE 

CO 

POSTAL CODE 
80202-2415 

COUNTRY 

USA 


COLLATERAL: This financing statement covers the following collateral: 


All inventory, equipment, accounts (including but not limited to -all health-care-insurance receivables), chattel paper, 
instruments (including but not limited to all promissory notes), letter-of-credit rights, letters of credit, documents, deposit 
accounts, investment property, money, other rights to payment and performance, and general intangibles (including but 
not limited to all software and ail payment intangibles); all oil, gas and other minerals before extraction; ail oil, gas, 
other minerals and accounts constituting as-extracted collateral; all fixtures; all timber to be cut; ail attachments, 
accessions, accessories, fittings, increases, tools, parts, repairs, supplies, and commingled goods relating to the 
foregoing property, and all additions, replacements of and substitutions for all or any part of the foregoing property; all 
insurance refunds relating to the foregoing property; all good will relating to the foregoing property; all records and data 
and embedded software relating to the foregoing property, and ail equipment, inventory and software to utilize, create, 
maintain and process any such records and data on electronic media; and all supporting obligations relating to the 
foregoing property; all whether now existing or hereafter arising, whether now owned or hereafter acquired or whether 
now or hereafter subject to any rights in the foregoing property; and all products and proceeds (including but not limited 
to all insurance payments) of or relating to the foregoing property. 


FINANCING STATEMENT (Form UCC1) 


Page 1 of 2 
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III 



FINANCING STATEMENT 


A. NAME & PHONE OF CONTACT AT FILER (Optional) 

JANAZIMMERMANN 8003688894 


B EMAIL OF CONTACT AT FILER (Optional) 

loan.ops@nabna.com 


C. SEND ACKNOWLEDGMENT TO (Name and Address) 

r 

1 NATIVE AMERICAN BANK 
STE 2460 
999 18TH ST 

DENVER, CO 80202-2415 

L 


“1 


J 


This document is a representation of a filing made electronically through 
the South Dakota Secretary of State’s web site 

Financing Statement Doc#: 20161331152346 
Filing Date: SUBMISSION PENDING 
Amount Due: $25.00 

NOTE: Add $5 processing fee for any additional attachments 
Please File By: 06/11/2016 


THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY 


Check only if applicable and check only one box. Collateral is held in a Trust 

Q] being administered by a Decedent's Personal Representative 

Check oak if applicable and check only one box 

j | PublioFinance Transaction Q Manufactured-Home Transaction Qa Debtor is a Transmitting Utility 

Check only if applicable and check only one box: 

| [Agricultural Len Q Non-UCC Filing 

ALTERNATIVE DESIGNATION (if applicable): | | Lessee/Lessor Q Consignee/Consignor | |Seiler/Buyer | | Bailee/Bailor 

| | Licensee/Licensor 

OPTIONAL FILER REFERENCE DATA: 

Bird*|^^H 

NOTE: AH information on this form is public record. 

1. Secured Party Signature 


Date 

1. Debtor Signature 


Date 


FINANCING STATEMENT (Form UCC1) 


Page 2 of 2 


BIRD EXHIBIT 7 


000S-563E 05/1G/201S 9:02AM Rac’d by SD SOS 








































Case 4:19-cv-04082-KES Document 1-7 Filed 04/25/19 Page 3 of 4 PagelD #: 46 



Shantel Krebs 


NATIVE AMERICAN BANK May 17, 2016 

STE 2460 
999 18TH ST 

DENVER, CO 80202-2415 


UCC Financing Statement Acknowledgement 


FILING INFORMATION 


Financing Statement Doc #: 

20161331152346 

Filing Date: 

05/16/2016 

Lapse Date 

05/16/2021 

Record Type: 

UCC 

DEBTOR INFORMATION 

Debtor Name: 

BIRD INDUSTRIES, INC. 

Address: 

PO BOX 487 

BROOKINGS, SD 57006-0487 


SECURED PARTY INFORMATION 

Secured Party Name: NATIVE AMERICAN BANK, N.A. 

Address: 999 18THST 


STE 2460 

DENVER, CO 80202-2415 

This acknowledges the filing of the attached UCC1 document. If we may be of any further service to you, 
please contact us at the number noted below. 

Shantel Krebs 
Secretary of State 
State of South Dakota 


Enclosures: Original Documents 


South Dakota Secretary of State ■ 500 E. Capitol Ave ■ Pierre, SD 57501-5070 
http://sdsos.gov/ ■ phone (605) 773-4422 • fax (605) 773-4550 
sos.ucc@state.sd.us 


Page 1 of 1 
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RECEIPT 



South Dakota Secretary of State 

500 E. Capitol Ave 
Pierre, SD 57501-5070 


RECEIPT INFORMATION 

Receipt#: 001033541 

Receipt Date: 05/17/2016 
Processed By: Val Boe 

DO NOT PAY! 
This is not a bill. 


Description of Charges 

Reference Quantity Unit Price 

Total 

UCC Financing Stmt 

20161331152346 1 $25.00 

TOTAL CHARGES PAID 

$25.00 

$25.00 

Description of Payment 

Reference 

Amount 

Payment-Check/MO 

2547 

$25.00 


TOTAL PAYMENT 

$25.00 


NATIVE AMERICAN BANK 
STE 2460 
999 18TH ST 

DENVER, CO 80202-2415 


phone (605) 773-3537 corporations (605)773-4845 ucc (605) 773-4422 


Page 1 of 1 
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U S Postil Service 

CERTIFIED MAII RECEIPT 


United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington, DC 20240 


* ••IMPORTANT*** 


May 2, 2018 

Bird Industries, Inc. 
Laura J. Bird 


Re: Bird Industries, Inc. 

Loan Guarantee tf| 

Balance due $ 631,703.88 as of April 10, 2018 


Dear Ms. Laura Bird: 


FOR A DESCRIPTION OF YOUR RIGHTS SEE THE ENCLOSED NOTICE OF RIGHTS 


The purpose of this letter is to demand payment for Loan Guarantee H On or about 

March 1,2018, the Division of Capital investment paid a claim for loss to Native American Bank. As a 
result, this debt is now owed to the United States Government, The Promissory Note provides for 
acceleration of the entire indebtedness on the event of default. The balance is now due. 


Demand is made upon you for full payment of the following amount: 

Principal $ 594,111.40 

Interest $ 37,592.48 as of April 11,2018 

Late fees $ 00.00 

Total due $ 631,703.88 as of April 11, 2018 

Interest is accruing at a daily rate of 7.250% 

Payment may be made by cashier's check made payable to the Bureau of Indian Affairs and sent to the 
following address: 

Bureau of Indian Affairs 
Attn: Loan Accounting Section 
1001 Indian School Road, Suite 350 
Albuquerque, New Mexico 87104 
Reference Loan#BHMH0 

Payment may also be made electronically at https://www.pav.gov/public/form/start/76177312 . Please 
include your loan number to ensure proper credit. 
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If you are remitting payment via mail or through our Web Portal, please call or email me with the 
tracking number from the delivery company or a copy of the pay.gov confirmation. 

To dispute the validity of this debt or any portion thereof, you must notify this office in writing within 30 
days after receiving this notice. Please include any documents to support your dispute. Upon request, 
this office will provide you with a copy of the loan documents. 

If you do not dispute this debt or remit payment for the total amount due of $ 631,703.88 within 30 
days of receipt of this notice, collection activity will continue. 


If you have any questions or want to make payment arrangements, please call or email me at the 
information provided below. 



Division of Capital Investment 

Office of Indian Energy & Economic Development 

1951 Constitution Avenue N.W. MS-20-SIB 

Washington, D.C. 20245 

202-208-3658 (Office) 

202-208-4564 (Fax) 
sherrle.miller@bia.gov 


This is an attempt to collect a debt. Any information obtained will be used for that purpose. 
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"NOTICE OF RIGHTS" 


1. Enforced Collections. You are notified that we may refer your debt to the Department of 
Justice for enforced collections. You have the following rights: 

• You may inspect and copy DOI records related to the debt. 

• You may request a review of the DOI's determination that you owe a debt, 
or request a waiver of the debt if waiver is provided for by law, 

• You may be entitled to an oral hearing if required by statue or if the DOI 
decides that the question of the validity of your debt cannot be resolved by 
review of the documentary evidence. 

• You may enter into a written agreement with DOI to pay the debt over time. 
You must contact Sherrie Miller, Collections Coordinator, at 202 208-3658 
sherrie.miller(S>bia.eov to make arrangements under this paragraph within 
thirty (30) days from the date of this letter. 

2. Administrative Offset. You are notified that we may refer your debt to the Department of 
Treasury. If you receive a payment that may be legally offset, we intend to collect your debt 
by administrative offset. You have the following rights: 

• You may inspect and copy DOI records related to the debt. 

• You may request a review of the DOI's determination that you owe a debt, 
or request a waiver of the debt if waiver is provided for by law. 

• You may be entitled to an oral hearing if required by statue or if the DOI 
decides that the question of the validity of your debt cannot be resolved by 
review of the documentary evidence. 

• You may enter into a written agreement with the DOI to pay the debt over 
time. You must contact Sherrie Miller, Collections Coordinator, at 202 208- 
3658 sherrie.miller(5)bia.Bov to make arrangements under this paragraph 
within thirty (30) days from the date of this letter. 

NOTE: You will be separately notified of the rights available to you if we intent to offset the 
following types of Federal payments: salary, retirement, income tax refund and certain benefits. 

3. Credit Bureau Reporting. You are notified that we may report your debt to national credit 
bureaus. The information to be disclosed to commercial/consumer reporting agencies will 
include your name, address, and tax payer identification number; the amount, status, and 
history of your debt, and the name of the agency or program under which the debt arose. 

You have the following rights with respect to debts to be reported to commercial/consumer 
reporting agencies: 

• You may conduct a complete examination of your debt. 

• You may dispute information in the records of the DOI about your debt. 
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• You may request administrative repeal or review of the debt, unless all administrative 
appeals have been exhausted. 

• You may be entitled to an oral hearing if required by statue or If the DOI determines 
that the question of validity of your debt cannot be resolved by review of the 
documentary evidence. 

You must contact Sherrie Miller, Collections Coordinator, at 202 208-3658 sherrie.millergDbia.gov within 
sixty (60) days from the date of this letter to make arrangements under this paragraph. 

NOTE: These rights do not apply to debts already reported to commerdal/consumer reporting agencies. 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington, DC 20240 


Bird Industries, Inc. 
Laura i. Bird 



ai 

in 

3 - 

a 

June 12, 2018 ^ 
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Re: Bird Industries, Inc. 
loan Guarantee u\ 

Balance due $ 631,703.88 as of April 10, 2013 
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Dear Ms. Laura Bird: 

♦♦♦IMPORTANT*** 

POR A DESCRIPTION OP YOUR RIGHTS SEE THE ENCLOSED NOTICE OF RIGHTS 


We notified you on (date of 1 st demand letter) that Loan Guarantee went into default and the 
entire balance is due. Our records indicate that we have not received payment of your outstanding 
balance. This letter serves as the second notice that your U.5. Loan Guarantee balance is past due, and 
you owe the following amount: 

Principal $594,111.40 

Interest $ 37,592.48 as of April 11, 2018 

Late fees $ 00.00 


Total due $ 631,703.88 as of April 11, 2018 

Interest is accruing at a daily rate of 7.250% 


Please be advised that unless payment or satisfactory resolution of your loan is made within 30 days 
from the date of this letter, your delinquent debt may be referred to the U.S. Department of Justice for 
enforced collections and or liquidation of collateral. 

Payment may be made by cashieris check made payable to the Bureau of Indian Affairs and sent to the 
following address: 
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Bureau of Indian Affairs 
Attn: Loan Accounting Section 
1001 Indian School Road, Suite 350 
Albuquerque, New Mexico 87104 
Reference Loan# 



Payment may also be made electronically at https://www.pav.gov/Dublic/form/start/76177312. Please 
include your loan number to ensure proper credit If recent payment has been made, please disregard 
this notice. 

If you are remitting payment via mail or through our.Web Portal, please call or email me wjth the 
tracking number from the delivery company or a printed copy of the pay.gov confirmation. 

If we do not hear from you or receive the payment within 30 days from the date of this letter, collection 
activity will continue. If you have any questions or want to make payment arrangements, please call or 
email me at the information provided below. 





Sherrie A. Miller, Collections. Coordinator 

Oivision of Capital Investment 

Office of Indian Energy & Economic Development 

1849 C Street N.W. Room 4136 

Washington, D.C. 20245 

202-208-3658 (Office)' 

202-208-4564 (Fax) 
sherrie.miller@bia.gov 


This is an attempt to collect a debt. Any information obtained will be used for that purpose. 
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"NOTICE OF RIGHTS" 


1. Enforced Collections. You are notified that we may refer your debt to the Department of 
Justice for enforced collections. You have the following rights: 

• You may inspect and copy DOI records related to the debt. 

• You may request a review of the DOl's determination that you owe a debt, 
or request a waiver of the debt if waiver Is provided for by law. 

• You may be entitled to an oral hearing if required by statue or if the DOI 
decides that the question of the validity of your debt cannot be resolved by 
review of the documentary evidence. 

• You may enter into a written agreement with DOI to pay the debt over time. 
You must contact Sherrie Miller, Collections Coordinator, at 202 208-3658 
sherrie.miller@bia.gov to make arrangements under this paragraph within 
thirty (30) days from the date of this letter. 

2. Administrative Offset. You are notified that we may refer your debt to the Department of 
Treasury, if you receive a payment that may be legally offset, we intend to collect your debt 
by administrative offset. You have the following rights: 

• You may inspect and copy DOI records related to the debt. 

• You may request a review of the DOl's determination that you owe a debt, 
or request a waiver of the debt if waiver is provided for by law. 

• You may be entitled to an oral hearing if required by statue or if the DOI 
decides that the question of the validity of your debt cannot be resolved by 
review of the documentary evidence. 

• You may enter into a written agreement with the DOI to pay the debt over 
time. You must contact Sherrie Miller, Collections Coordinator, at 202 208- 
3658 sherrie.miller@bia.gov to make arrangements under this paragraph 
within thirty (30) days from the date of this letter. 

NOTE: You will be separately notified of the rights available to you if we intent to offset the 
following types of Federal payments: salary, retirement, income tax refund and certain benefits. 

3. Credit Bureau Reporting. You are notified that we may report your debt to national credit 
bureaus. The information to be disclosed to commercial/consumer reporting agencies will 
Include your name, address, and tax payer identification number; the amount, status, and 
history of your debt, and the name of the agency or program under which the debt arose. 

You have the following rights with respect to debts to be reported to commercial/consumer 
reporting agencies: 

• You may conduct a complete examination of your debt. 

• You may dispute information in the records of the DOi about your debt 

• You may request administrative repeal or review of the debt, unless all administrative 
appeals have been exhausted. 
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• You may be entitled to an oral hearing if required by statue or if the DOI determines 
that the question of validity of your debt cannot be resolved by review of the 
documentary evidence. 

You must contact Sherrie Miller, Collections Coordinator, at 202 208*3658 sherrie.milter(S)bia.gov within 
sixty (60) days from the date of this letter to make arrangements under this paragraph. 

NOTE: These rights do not apply to debts already reported to commercial/consumer reporting agencies. 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington. DC 20240 




July 16,2018 


Bird Industr^ypc. 
Laura J. Bird 



Re: Bird industries, inc. 

Loan Guarantee 4 

Balance due $ 63l!ro£s8asofAprii 10,2018 


Dear Ms, Laura Bird: 


U S Postal Server 

CERTIFIED MAIL RECEIPT 
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>’1 Rt-vc^lv Pur inkiiurlrvos 


• "IMPORTANT* •» 



Our records todfcata diet you have faded to remit any portion of yowdabt owed to the redarf Saawnmwst. Vou 
prwtoudy notified on May 2,2018 and June 12,2018 of the nature and mow* of tMa Mr If* latter 
serves as the third and (Inal notice that your U.S Loan Guarantee balance 8 pan due. 

Pursuant to 31CFR f 9044, we will either rtht this data to the U.S. Department ef Justice or we w* refer this 
claim to the UA Department of Treasury 131UAC 3 3?ll£g)J tor enforced ooftecOons. You can avoid this action by 
cartaethg our oRfce tor a satMactwy resobdon or by paying the balance of your teen wtthto 30 days from die 
date of a* letter. 

if your dale Is referred to die UA. Department o# Justice, thay uM initiate vigorous coMecdon of yore debt and *M 
tafca any oral of the M ta e ta g actions: 

UfifidiQfi; A lawsuit maybe Mad against you, resulting in increased coat to you. 

FflfttiBfiltlr *6 ceiiateral maybe forectosed and or told at public auction. 

If your loan is ralarrad to tha UJ Department of Treasury, they w* take any or aft of the fMosyinf actions: 

ag h aa Ndwria a ym a nL i rwPu ii nsnM as frfundi L^rtain payments 

by tha amount of die debt Fader* payments M*ect to reduction Include your Fader* m*ry or ratirerwnt pay, 
internal AwmnuejlRS) tea refunds, contrsetoryNandorpeymant^ at* certain ra dar * b a n e * paym e nt* , if you are 
entidad to ready* a payment that may be offset, tha li.S Department of Treasury intends to reduce yeur payment 
to ooiact your date. 
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Pctff wur.lklttte J gffafta dettiquentdebe may be referred to * private colecttonegency 

fora>lectlbn,rwitthgtoaddi^^ 

CradttRecortlno: Your definouem debt mav be reported to national credit bureaus. Your dellnatMrtdsbt may be 
reported fewwdbtrfy to a com me rdW/cowumer reporting agency without any farther notice. 

jBMamttBtt You wffl be dUbarred from obtaining any further loam or loan guarantee from the ILSu government 

iDMttiilttat U.S. Department of Treasury may order an Invtsrtfarton of your assets to determine vourabtttv to 
pay your debt 

Report vour debt to the IBS: tfvour dcbt 'gdetennlned te beuncottectablg. the U.S. Department of Treasury may 
report your debt to the Bffi as Income and provide you with • 1099C. Yom may be required to pay tons on tMt type 
of Income. , 

You hew certain rfchts If we decide to take any of these daps. For a description of those right*, see the enclosed 
'Notice of tights*. 


Please contact me immediately for repayment options or w exact payoff amount tinea interest ac cu s es da By . the 
cashier's check must be payable to the Bureau of Indian Affairs and sent to the Mowing address: 


Bureau of Indian Affairs 
Attn: loan Accounting Section 
1001 IndlanSchool Road, Suite 350 
Atoupuenpie. NcMrM^to^M 
Rtto w ct 

Payment din also be made etooronkaltv at hfttPsU7www.p*v.gov/oulp^^ mwfttotfade 

your ban mnnber to eneure proper credit 

If you are remitting payment via maB or through our W^ Porta^ pIfune paH to efnaUnwwtthtbe 
ftwrt t^e.ditimfy company iararpcfr^aadl 


afthw.tiiia Us Oftpahnent of Justice or the UjL D epa rt m ent of 1hBjsttfy;tf you haaieany 

'-f-2*~ >■ * --*.*■£»• i' “«* z* » «■* a> - 'm' * - »t- ■ <*« > *• *.£* *t ~ 

notice^ 






TWs Is an attempt to collect a debt Any Information obtained wffl be used tor that purpose. 
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"NOTICE OF RIGHTS' 


1 . Enforced Collection*. You are notified that we may refer your debt to the Department of 
Justice for enforced collections. You have the fbttowing rights: 

• You may Inspect and copy OCH records related to the debt 

• You may request a review of the OOft determination that you owe s debt, 
or request a waiver of the debt If waiver Is provided for bylaw. 

• You may be entitled to an oral hearing if required by statue or If the DOl 
decides that the question of the validity of your defat cannot be resolved by 
review of the documentary evidence. 

• You may enter Into a written agreement with DO! to pay the debt over time. 
You must contact Sherrie M^ r Co8e«tiof» Coordinator, atSt2 2Qfi-36$8 
sherrte.mHlerffbla.gov to mate arrangements under this pjgajiaph wtthtn 
thirty (30) days from the date of this letter. 

2. Administrative Offset. You are notified that we may refer your debt to the Department of 
Treasury. If you receive a payment that may be legally offset, we Intend to collect your debt 
by administrative offset. You have the following rights: 


You may Inspect and copy ooi records related to.the debt 




or i 

You may be entitled to an Orel hearing# OOf 


• You may anter infe i yirrpen i 
time. You 


NOTE:’ 


within tiibty iRrbiirt tfas dbetes ic»f this 


foUowing typts of Federal paymentssatery. 



You have the followtng rights with riff 
feporjiwiagencies: 
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• You may request administrative repeal or review of the data, wnlas* a# adnitniitrrtVe 
appeals have been exhausted 

• You may be entitled to an oral hearing if required by statue or if the DG! determines 
that the question of validity of your debt cannot be resolved by review of the 
documentary evidence. 

You must contact Sherrie Miller, Collections Coordinator, at 202 2Q8-B6S8 sherry. within 
sixty (60) days from the date of this letter to make arrangements under this paragraph. 

NOTE: These rights do not apply to debts already reported to commercial/consumer reporting agencies. 
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United States Department of Justice 
Nationwide Central Intake Facility' (NCIF) 
2 Constitution Square 
145 N. Street, NE6W316 
Washington, DC 20530 



September 6,2018 


Bird Industries, Inc. 

1441 6th Street Suite 200 
Brookings, SD 57006 


Re: Case Name 


US VS 



Account Number: 

Total Amount Due: 5647,399.00 

Payment Due Date: Immediately 

This is a demand for payment of the above-referenced debt. If you are currently represented by an attorney, please advise this office 
so that future correspondence may be directed to your attorney. 

Dear Bird Industries, Inc.: 

The DEPARTMENT OF INTERIOR has referred your debt in the above referenced amount to the United States Attorney 
Office/South Dakota District to initiate a federal court legal action against you and may obtain a civil judgment in the United States 
District Court for the collection of this debt. In the event an action is filed, that office will seek additional costs and fees which will 
be added to your debt, 

To avoid legal action against you and further increases to the amount you owe, you should pay this debt in full, immediately 
upon receipt of this letter, or contact the United States Attorney Office /South Dakota District at 605-330-4400 to discuss this 
debt If you or your attorney does not contact this office the following may occur: 

o The federal court can enter a judgment ordering you to pay. Judgments do not expire and may appear on your 
credit report 

o A lien may be placed on any property you own, which means you cannot sell or transfer your property until the 
debt has been paid in full 

o Enforcement of the judgment may include attachment or execution of your non-exempt personal property, offset of 
your federal tax refund, and garnishment of your wages. 

Act now and prevent the above actions from happening to you. 

How do you pay your debt? 

• Pay Online: Visit https://pav.gOv/pttblic/form/start/5 137251 

• Pay by Mail: Send a check or money order payable to the U.S. Department of Justice in the enclosed, self-addressed 
envelope and include your name and the above referenced account number on the face of your check. To pay by 
credit card, use the form on the back of this letter. 

Sincerely, 

United States Department of Justice 
Debt Collection Management 
Nationwide Central Intake Faci lity 


BIRD EXHIBIT 8 











Case 4:19-cv-04082-KES Document 1-8 Filed 04/25/19 Page 15 ot 1/ PagelD #: 82 


United States Department of Justice 
Nationwide Central Intake Facility (NCIF) 
2 Constitution Square 
145 N. Street, NE 6W.316 
Washington, DC 20530 


September 6,2018 


Laura Bird 



Total Amount Due: $647,399.00 

Payment Due Date: Immediately 


This is a demandfor payment of the above-referenced debt. If you are currently represented by an attorney, please advise this office 
so that future correspondence may be directed to your attorney. 

Dear Laura Bird: 

The DEPARTMENT OF INTERIOR has referred your debt in the above referenced amount to the United States Attorney 
Office/South Dakota District to initiate a federal court legal action against you and may obtain a civil judgment in the United States 
District Court for the collection of this debt. In the, event an action is filed, that office will seek additional costs and fees which will 
be added to your debt. 

To avoid legal action against you and further increases to the amount you owe, you should pay this debt in full, immediately 
upon receipt of this letter, or contact the United States Attorney Office /South Dakota District at 605-330-4400 to discuss this 
debt If you or. your attorney does not contact this office the following may occur: 

/ 

o The federal court can enter a judgment ordering you to pay* Judgments do not expire and may appear on your 
credit report 

o A lien may be placed on any property you own, which means you cannot sell or transfer your property until the 
debt has been paid in full. 

o Enforcement of the judgment may include attachment or execution of your non-exempt personal property, offset of 
your federal tax refund, and garnishment of your wages* 

Act now and prevent the above actions from happening to you* 

How do you pay your debt? 

• Pay Online: Visit https^/pav.gov/public/form/start/S137251 

• Pay by Mail: Send a check or money order payable to the U.S. Department of Justice in the enclosed, self-addressed 
envelope and include your name and the above referenced account number on the face of your check. To pay by 
credit card, use the form on the back of this letter. 



Sincerely, 

United States Department of Justice 
Debt Collection Management 
Nationwide Central Intake Facility 
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U.S. Department of Justice 


Ronald A. Parsons, Jr. 
United States Attorney 
District of South Dakota 


515 Ninth Street #201 
Rapid City. SD 57701 
605.342.7822 
FAX: 605.342.1108 


Reply to: PO Box 7240 
Pierre, SD 57501 
605.224.5402 
FAX: 605.224.8305 


PO Box 2638 

Sioux Falls, SD 57101-2638 

605.330.4400 

FAX: 605.330.4410 


November 1, 2018 

Bird Industries, Inc., 
P.O. Box 429 
504 W. 8 th Street, S. 
Brookings, SD 57006 


Laura J. Bird 



Bird Industries, Inc., 
Registered Agents Inc., 
25 1 st Ave SW, STE A 
Watertown, SD 57201 

Bird Industries, Inc., 
Principal Office 
200 N. 3 rd Street 
Bismarck, ND 58501 


RE: United States v. Bird Industries, Inc. and Laura J. Bird, Guarantor 

The Department of the Interior, Bureau of Indian Affairs, Division of Capital 
Investment, Office of India n Energy & E conomic Development (OIEED), has 
referred Loan Guarantee to the United States Attorney’s Office 

for foreclosure proceedings in Federal District Court, along with your 
promissory note, security agreement. Business Loan Agreement, and 
Commercial Guaranty to the Native American Bank, N.A.. As you are aware, 
you have defaulted on the promissory note, which has been assigned to OIEED. 

The debt has been accelerated, making the entire unpaid debt immediately due 
and payable. As of August 21, 2018, the following amounts are outstanding: 

Principal: $594,111.40 
Interest: 53,287.60 

Total: $647,399.00 
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November 1, 2018 
Page 2 


Now that OIEED has referred your account for legal action, we will begin formal 
foreclosure proceedings, seek possession of any secured chattels, and sell those 
to pay down or pay off your loan balance. If chattels do not satisfy the debt, we 
will seek a judgment against Bird Industries, Inc., and Laura J. Bird the 
guarantor. Our office will give you one last opportunity to avoid foreclosure 
action. If you can secure financing to pay off this debt balance in full or wish 
to discuss other voluntary options, please contact me. However, if I do not hear 
from you within thirty days of the date of this letter, we will proceed with 
the filing of a foreclosure complaint in Federal District Court. 

Before deciding what action to take regarding this potential foreclosure action, I 
would advise you to seek the advice of an attorney. As the government’s 
attorney, I cannot give you legal advice on what your options are and what you 
should do. If you do obtain counsel, please have counsel contact me as soon as 
possible. 


Sincerely, 


RONALD A. PARSONS, JR. 



Assistant U.S. Attorney 


cc: Sherrie Miller, OIEED 
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